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[The Panel of Judges enters the courtroom. The press is given the opportunity to take photographs]

J III:
Proceedings of criminal case number 284/Ordinary Crime/2005 against Defendants PT Newmont Minahasa Raya and Richard Bruce Ness is in session and open to public.

[The gavel is struck]

J III:
Will the Defendant please be seated in the front. Defendant, are you in good health today?

HS:
Are you healthy today?

RBN:
Yes, I am, Your Honor.

HS:
Yes, Your Honor, I’m healthy.

J III:
Continuing the examination of this case, we ask the Legal Counsel, are there witnesses to be examined today?

LMPP:
Thank you, Honorable Presiding Judge. Today we ask that two experts be examined, one of whom is both an expert and factual witness... to be examined in today’s hearing.

J III:
So we’ll begin with the expert and factual witness first, yes?

LMPP:
The first is an expert, if we may suggest, according to the rules of order which we have carefully considered.

J III:
Okay, yes. Yes, please, Defendant.  

HS:
Okay, we can go back.

J III:
Let the witness in.

LMPP:
Doctor Munim Idries, please enter the courtroom.

J III:
Please. So this is an Expert witness only, yes?

LMPP:
Expert.

J III:
Your name, what is your complete name?
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Dr. Munim Idris

MI:
Doctor Abdul Munim Idries, forensic specialist.

J III:
Born where?

MI:
Pekalongan, 25 May 1947.

J III:
Your occupation?

MI:
Lecturer in forensics.

J III:
Religion?

MI:
Islam.

J III:
You live where?

MI:
In Kosambi Baru, West Jakarta.

J III:
Kosambi Baru, huh? Your education?

MI:
S1, S2 at UI [University of Indonesia] Medical Faculty.

J III:
UI. So your testimony will be heard today. You are brought here for the interest of the Defendant, yes? But you are here as an Expert, yes. Certainly as an Expert you must provide testimony according to your expertise, yes?

MI:
Yes...

J III:
So you will be sworn in. Please stand up to be sworn in.

[Witness takes the oath]

J III:
We invite the Legal Counsel to ask whatever this Witness will testify about…

LMPP:
Alright.

J III:
… certainly according to his knowledge.

LMPP:
Your Honor, thank you for this opportunity. Expert, even though I and everyone here in this court already know you now, but perhaps there’s a few more things I would like to ask just to make it more certain, more complete and clear. Expert, you said your expertise was in forensics?

MI:
A Forensic Specialist Doctor.

LMPP:
Forensic Specialist Doctor. Could you explain very briefly about this forensics expertise in terms of its relevance with criminal cases?

MI:
The forensic specialization can be defined as the application of medical science for the interest of law enforcement and justice.

LMPP:
Alright. Are there any parts, or dsiciplines in the forensic specialization that exist now?

MI:
So there are three main parts to forensics services. The first is the Pathological services which pertain to fatal cases outside of crimes or criminal cases. And then clinical cases, which include, among others, injury, rape, poisoning, drug abuse, human rights issues and so forth. And then also Laboratory services, including DNA, blood types and semen and so forth, including toxicology.

LMPP:
So this one here, the third one, includes toxicology?

MI:
Yes.

LMPP:
So as an expert in forensics, do you also have expertise and experience in all three fields?

MI:
This is a unity that must be had by a specialist…

LMPP:
A unity. As a forensics expert, how long have you been practising?

MI:
I began in 1972 and have obtained a certificate since 1979, to this day.

LMPP:
So you have been involved in the field or have practised forensics since 1979?

MI:
1972.

LMPP:
1972 to this day. Continuously without break?

MI:
No break to this day.

LMPP:
Alright. Could you provide examples of where you were involved or were asked for opinion to examine the forensic aspects of cases?

MI:
The last one was Poso case, Dili Case, the case in… violence in Pontianak, violence in Sumbawa, and then the May violence, Tommy Suharto case, Tommy Winata case…

LMPP:
Oh.

MI:
Marsinah case, for example…

LMPP:
Those are all high-profile cases. Are you also involved in Munir case?

MI:
Yes. I was appointed by a Presidential Decree, as a member of Munir Fact Finding Team.

LMPP:
If it’s quantified, in your experience, how many times were you involved in examining cases that pertain to forensics so far in Indonesia?

MI:
Wow, it’s been decades. We must look at it again. There should be thousands by now. I never counted.

LMPP:
Your experience?

MI:
I can say that almost 90 percent of major murder cases in Jakarta, those are usually handed to me.

LMPP:
99…

MI:
No, 90.

LMPP:
90 percent… where you’ve been asked for your forensics expertise. Very well. Besides performing examinations on cases which involve forensics, do you also teach?

MI:
Yes. I also teach, besides at the Medical Faculty to produce doctors that… so that they meet standards expected by the State. And then I also teach about [unclear] forensics at Pusdiklat [Training and Education Center] at the Attorney General Office since 1995…

LMPP:
Pusdiklat at Attorney General Office?

MI:
Yes.

LMPP:
So it means that future prosecutors who will become prosecutors… you also teach there?

MI:
Yes.

LMPP:
Alright. Since when and until when was that?

MI:
Since 1995 to this day.

LMPP:
Since 1995 to this day. Alright, where again?

MI:
And then I have also been asked by the Police Academy to teach there since 2001.

LMPP:
You also teach at the Police Academy since 2001 to this day?

MI:
Yes. And at PTHM [Military Law Academy] since 1998.

LMPP:
And at PTHM or Military Law Academy since 1998.

MI:
Since 1998.

LMPP:
To this day. Where else?

MI:
I only teach at government institutions.

LMPP:
So at government institutions. Alright. As an expert in the field of forensics, are you part of an institution? 

MI:
You mean in… yes, I am under the Medical Faculty in a department, the Forensics and Medico-legal Department, FKUI [Medical Faculty of the University of Indonesia], RSCM [Cipto Mangunkusumo Central Hospital].

LMPP:
Now under the Department of Forensics and Medicolegal?

MI:
Yes.

LMPP:
The Medical Faculty of the University of Indonesia?

MI:
Yes. So it is under the Education Department. Above us is Depdikbud [the Department of Education and Culture, sic, former name of the Department of National Education, i.e. Depdiknas]

LMPP:
Oh…

MI:
So not under the Department of Health but the Department of Education.

LMPP:
Under the Department of Education. Very well. Before that institution, is that new… was it under a different institution name before?

MI:
Until 1978 the name was UI Criminology Institute.

LMPP:
Until what year?

MI:
Until 1978.

LMPP:
1978?

MI:
The name was UI Criminology Institute.

LMPP:
The name was the Criminology Institute of the University of Indonesia?

MI:
Yes, which used to be under the Law Faculty, but then was promoted to be under the Rectorate. And then there was a status change at UI, we then split. Because there cannot be too many institutions in a university, so we are now under the Forensics and Medicolegal Department.

LMPP:
That was until 1978. Now, was there then any change… now this is forensics and…

MI:
Now it is called PPPH UI.

LMPP:
PP…

MI:
The Legal Services Center…

LMPP:
The Legal Services Center of the University of Indonesia. So LKUI, the Legal Services…

MI:
No, Pusat Pelayanan dan Pengabdian Hukum [Legal Service Center].

LMPP:
Pusat Pengabdian dan Pelayanan Hukum, Universitas Indonesia, at the Criminology Institute, and then it changed to Pusat Pelayanan dan Pengabdian Hukum, Universitas Indonesia…

MI:
To this day…

LMPP:
Until today, the Forensics and Medicolegal… Alright. When you were part of what you just mentioned, which is under the auspices of the University of Indonesia, have you had relations or cooperation or other sorts of relations with the police?

MI:
Cooperation in terms of services. So if the police needs us, for example, in criminal cases, they would call us.

LMPP:
So the police… is it the police forensics laboratory in this case?

MI:
No. So if there are murder cases, let’s say those happening at the Greater Jakarta Metropolitan Regional Police [Polda Metro Jaya] or those thought to be on the national level, usually…

LMPP:
Oh, alright. So meaning the police investigators commonly ask for your help or perhaps the institution where you work, to investigate or in the context of case investigation? 

MI:
So according to regulations, it is the doctor, not the institutions [that are asked]. The doctors directly.

LMPP:
Oh, so it means Doctor Munim Idries from the LKUI, like that?

MI:
Yes, asked directly…

LMPP:
… for example.

MI:
And then we would report to our superior.

LMPP:
And then… sorry?

MI:
So no need to get permission from the superior.

LMPP:
So no need to go to the superior because the profession… meaning independent?

MI:
Yes.

LMPP:
That is perhaps why.

MI:
Yes. Because it is doctors that are regulated… according to the KUHAP, it is the doctors that are regulated, not the institutions.

LMPP:
Alright. If, as it was explained earlier, the Investigator… have you, or have you… still with the forensics laboratory that are under the police?

MI:
What do you mean?

LMPP:
I mean, is there any connection, cooperation or helping each other?

MI:
In the beginning – Labkrim as it was called – was under the auspices of UI Criminology [Department].

LMPP:
Oh, Labkrim. It turns out the police was part of the University of Indonesia Criminology Institute. 

MI:
Yes. We do toxicology examinations, about ballistics… and then around 70’s, 80’s, it was then taken over by them for narcotics and ballistics. That was considered to be their authority.

LMPP:
Oh, so there are several aspects that were separated, such as narcotics, balistics, which was then in Labkrim. Now, the other aspects are then still with FKUI? 

MI:
Still.

LMPP:
Until when was that?

MI:
You mean?

LMPP:
I mean, until when it was still under LKUI? Is it still part of it to this day?

MI:
It is.

LMPP:
To this day?

MI:
Still there.

LMPP:
So the Criminology Forenscis Laboratory of the National Police Headquarters is nothing new to you. But it was even part of UI Criminology Institue where you used to work?

MI:
And it was us who taught them.

LMPP:
Sorry?

MI:
And it was us who taught them.

LMPP:
Oh, because you are a lecturer, you also taught them, like that? So those who became experts in that laboratory used to be your pupils too? Alright. Your Honor, enough from me, perhaps my colleague will continue. Please.

PS:
Your Honor, thank you. We will continue the examination with your permission, Your Honors. Expert, Doctor Munim Idris, you came here today to testify here. Did you bring a letter or your supervisor’s permission?

MI:
I did.

PS:
Could you show it and present it to the Presiding Judge?

J III:
This letter of assignment is in reference to the letter from the Legal Counsel team to request permission to become an Expert Witness in the criminal case for dr. Abdul Munim Idries, staff lecturer at the Forensic and Medicolegal Department, Medical Faculty of the University of Indonesia, as an Expert in the field of forensics in Manado District Court in the case of PT NMR. Such is this letter, to be used accordingly. Signed here Doctor Swastihertian Sp…
MI:
Sf.

J III:
Medical Faculty here, Department of Forensics and Medicolegal. Please continue.

PS:
Thank you, Your Honor. Earlier you have mentioned that the fields of you science… but can you explain in more detail, in forensics science, does that also cover sciences pertaining to matters of chemistry?

MI:
That is in toxicology. That is a science developed in the field of forensic medicine. So one of the things that must be mastered, for example, by a medical student is how to prove if someone is poisoned or died from alleged poisoning. He must understand diagnostic characteristics, must understand sample handling techniques for examination and so forth.

PS:
Thank you. To be able to… your explanation earlier… to be able to determine if a victim died due to poisoning, that also involves expertise in the field, or your knowledge of chemistry?

MI:
The easiest example of cases that are now being promoted, cases of psychotropics.

PS:
Psychotropics cases.

MI:
… where [the police] cannot arrest someone without a doctor.

PS:
Alright. What about poisoning cases such as the case of Munir? Is that something you were involved in? Does that concern matters of chemistry?

MI:
Yes, yes, that is an issue of poisoning, right? A toxicological matter.

PS:
To find out chemical matters as causes in the human body, the input of chemicals or poisons into human body, who is competent to examine that? Is it…

Let us continue …

MI:
Would you be more clear?

PS:
I would also like to clarify my question. If there is a person, or in the context of law enforcement or criminal justice like you said earlier… a person is suspected of poisoning by whatever, could be chemical poisoning, poisoning due to eating too many jengkol, and so on. Or like Munir case. In your knowledge as a Forensics Expert, or in your knowledge as a Forensics Expert, what expert is involved to find out about it and investigate it?

MI:
I think the question is no accurate. So, it’s like this. In cases of suspected poisoning, there are five diagnosis criteria that must be met in order to be able to determine that a person is poisoned or…

PS:
There are six criteria…

MI:
Five criteria.

PS:
What are those?

MI:
One, there’s information that he’s been exposed or came into contact with the poison. Second…

PS:
Could you repeat? That wasn’t too clear.

MI:
The first one, there’s information or there’s analysis that the victim has been exposed to the poison in question. And then the second, there are traces of the evidence. The third, there are appropriate indications. The fourth, if the person has died or when we examine the body, there are distinct findings for certain poisons. And the fifth, in the chemical or toxicology examinations the poison must be found or the sistemic metabolism [must be determined] in the body of that person.

PS:
In the examination of those five elements, do you always have to… or sometimes do you not use laboratory examination instruments?

MI:
In  order to determine, for example, the cause of death of a person, [the body] must absolutely be autopsied, with or without additional examinations. These additional examinations, for example, laboratory examinations.

PS:
Examinations with, or additional laboratory? [sic]

MI:
Yes.

PS:
If poisoning is suspected, can you find out about it with autopsy or with laboratory instruments?

MI:
In certain cases we are able to determine it without laboratory examinations.

PS:
Without laboratory examinations you can determine. What about in other cases?

MI:
Yeah. In other cases we must prove the presence of poisons and the metabolism. Take narcotics cases for example… so we must find presence of narcotics in the urine or the blood.

PS:
In the urine or in the blood.

MI:
Depending on the type of poison.

PS:
Depending on the type of poison, laboratory help could be necessary. And what do we need the laboratories for, to find out what is contained in there and what the purpose is?

MI:
Laboratory examinations anywhere in the world is ny nature supporting, not complementary, not the determining factor. So if the doctor feels he needs help, that it must be examined, only then it is examined.

PS:
Is such a thing a principle in forensics or a practice that you…?

MI:
That is a principle in medical science in general.

PS:
Medical science. Is that also a principle in forensic medicine in finding whatever it is you’re looking for in items that you examine?

MI:
The science of forensic medicine is a branch of medicine as a whole, right? So things that apply in medicine also apply in forensics. For example, a person suffers a neck ailment. According to the good ol’ knowledge of medicine, if after several days it bloats, the person would have died. But after we do it with findings based on clinical examinations, based on statistics, the ailments that we usually find have certain antibiotics for the… so it doesn’t have to be [unclear]

PS:
So what’s being examined by forensic medicine in the context of a criminal case, do you also… does the function of forensic medicine also cover, for example, the victim, but still alive? Does it only apply for the dead or… what about human victims that are still alive?

MI:
I explained earlier, there are clinical services and pathological services. Pathological service is for those who have died, yes? But clinical services, for example, non-fatal narcotics abuse or poisoning.

PS:
[Even if] the person has not died, examination is requested from forensic medicine [laboratory].

MI:
And I’d like to add, if I may… 

PS:
Please.

MI:
So there are two kinds of toxicology examinations in forensics. One concerns the cause of death and most are for the interest of reconstruction. Why an incident occurs? For example, in traffic accidents. Why is there alcohol? Even though it doesn’t involve a fatality, but it can explain the reasons that an accident takes place.

PS:
Oh, so there are two goals that one wants to achieve. First, the cause of death, in case of a fatality. And then in this case… a fatality, the victim is dead. And then, the second, in the context of matching events through reconstruction.

MI:
No, no. For example, a plane accident, yes, the pilot is dead. After being examined thoroughly there was none… not merely to find out why [the pilot] died, but to explain why the accident occurred. For example, in that pilot, substances that are not suppose to be present were found.

PS:
Alright. Let me go back again to the factor of laboratory function to support in finding or learning about matters that you examine. If the laboratory investigates a [case] of poisoning of a person, be it a fatality or…

MI:
Wrong, wrong…

PS:
Oh, wrong. Then what’s the correct one?

MI:
So the laboratory examines a substance sent by a… by a doctor who…

PS:
Oh, it is the substance that’s examined?

MI:
Yes.

PS:
Then how does the laboratory make a conclusion? Is it only limited to the substance or does it also have the responsibility to find out…

MI:
As an expert, right, he only says that, say, in the blood being examined, heavy metals are found. Just say that.

PS:
And would they also mention the levels, such and such?

MI:
Yes.

PS:
Can a laboratory act as a supporter, draw a conclusion that this heavy metal was planted by doctor Munim, for example this sample… that this is the poison found. The laboratory would immediately issue [the conclusion] that this was due to this poison planted by mistake by doctor Munim, for example, like that?

MI:
That would mean the expert does not understand his authority as an expert witness not as a direct witness. That concerns the process, righ? Planting is a process. It is not a concern [unclear].

PS:
You said earlier that you also teach at various institutions, including the [Office of] Attorney General, the Police [Academy] and University of Indonesia, and conduct various autopsies. Almost 90 percent which fall under the jurisdiction of Polda Metro Jaya [Jakarta Metropolitan Police]…

MI:
No. It is the doctors that are governed, not the regions. So from Dili to…

PS:
Aceh? To Aceh?

MI:
To Pekanbaru.

PS:
To Papua?

MI:
To Saudi Arabia.

PS:
To Saudi Arabia. Alright. If you are indeed competent to… or it is the medical [faculty, science?] that is of competence. My question is, is there… we’re talking about medical competency here…  is there an institution or other disciplines of science that are given the authority and the knowledge to investigate that the health condition of a person is caused by A or by B, about human health?

MI:
So if it is only limited to the fact that this person suffers or suffers from such and such ailment, it’s possible. Yes.

PS:
Yes. Is that a doctor?

MI:
Doctor.

PS:
If, for example… let me get straight to the point… if the police… in the forensic science that you know of… [is the police] authorized to say that this illness is caused by A or caused by B in human body?

MI:
That question is a question to a factual witness.

PS:
Oh, so it means a factual witness. What about a laboratory?

MI:
Can only say that this victim has this and that poison, or why [the victim] died.

PS:
Only as far as that?

MI:
Yes. As far as human health it is not their business…

PS:
Alright. Clear enough. I gave you the results of the Forensic Laboratory Dossier in the case of PT NMR which is now being heard. Do you still have it?

MI:
Yes, it’s here.

PS:
You got it, yeah? On page… so that your voice is clearer, Expert, when you answer us please keep facing the front. And also, be more polite and courteous. In conclusion number nine (9), conclusion number 9, five roman numeral (V)… these are the forensic results produced by the POLRI Headquarters, this lab produced Dossier Number 4171/KTF/2004 dated 20 September… 27 September 2004 in the case of PT NMR or in the case of whoever it is here. Let me read it…

[Recording stopped]

PS:
… more appropriately if it concerns evidence in this criminal case, it is forensic medicine here… let me read number five. Conclusion number five reads as follows … “The population of Buyat Pantai hamlet has been contaminated by mercury (Hg) and Arsenic (As).” Is this a conclusion about public health?

MI:
You mean this is the conclusion? But this doesn’t follow scientific principles here.

PS:
So does this concern medical authority or laboratory authority, if I take it from what you just said… ?

MI:
Hasn’t got there yet, yeah?

PS:
Yes.

MI:
Here it says the population of Buyat Pantai hamlet. Which ones?

PS:
Do you need to explain which population in the forensic system for the purposes of evidence? This sentence says as if it’s representative, whereas the number of people examined was 12 people. Is that sufficiently meaningful? My question is, is this meaningful enough if it’s only twelve people? You’re the expert, right?

MI:
No.

PS:
What would be meaningful, according to your expertise, that can represent Buyat community?

MI:
The minimum must be statistically accurate. You can ask a statistician about that. The minimum must be thirty people.

PS:
To your knowledge, to be considered as representative of Buyat community, at least thirty people must be examined.

MI:
That is one, yes.

PS:
Yes.

MI:
The second, the phrase “it has been contaminated.” So if it has been contaminated then it means a process, not a final outcome. So it is beyond…

PS:
“Has been contaminated” is not too clear?

MI:
Like murder, right? To the expert it only means there is death, whether murdered intentionally or not is a matter for the Panel of Judges to determine. So it is already beyond…

PS:
So the function of the laboratory is to find out why the death occurred. Only that far. Not to say what caused the death. [That is] not the function of the laboratory, you mean?

MI:
No.

PS:
So if it is said like this, “Buyat population has been contaminated” like that, this is already looking at the cause?

MI:
No, not precise enough.

PS:
Alright. In your opinion, what is the explanation so it appears like in number five here?

MI:
My interpretation, according to my interpretation, the person who produced this is not… does not understand [his] authority and cannot distinguish the difference between being an Expert Witness and a Factual Witness. This is all mixed up.

PS:
Alright. If this is a conclusion, saying that this has been contaminated. To know if it has been contaminated does one also need to investigate or examine the sources of the cause?

MI:
I’m talking about number five here, right?

PS:
Yes.

MI:
Therefore, my answer is just for number five, like so.

PS:
Please. My question… in number five here there is the word “contaminated by heavy metal mercury,” which means that there is a process like what you have just said. Therefore, has this conclusion already touched on matters beyond those in the laboratory? Is that really their authority?

MI:
Clearly beyond, because he doesn’t know his position as an Expert, not as a Factual Witness, you see. Contamination is a matter of process.

PS:
So clearly beyond his authority. Fine. Alright. If, like you said, the authority of a laboratory is to present data as far as the items it received in the laboratory, is that the common practice in forensics or forensics laboratory or is it just according to… or is it also according to forensic science?

MI:
That is medical logic.

PS:
Logic. And is it also similar in the forensics science?

MI:
Forensics that is based on logic, not emotions, yes?

PS:
Alright. Let me read again conclusion number two.

MI:
Not ‘again’.

PS:
I’ll read conclusion number two: “PT NMR’s tailings have degraded the seawater quality in Buyat Bay.” True, they did examine Buyat Bay seawater in this examination. My question, in making such conclusions, must they be supported by examinations in pages before the conclusion?

MI:
The sentence says “has degraded,” so there should have been a standard value first. And only then you can say if degradation has occurred. Where’s the baseline data here? None.

PS:
In the previous pages… you have read and studied all of this, right? Didn’t they put down in examination sheets that “here’s the preliminary condition, and now the value is so and so, therefore the conclusion is this”?

MI:
None.

PS:
None. In forensic science in determining if there has been a value degradation don’t you need a standard value like you said earlier?

MI:
Yes. Because if there has been a degradation then there must be the normal value, ain’t that right?

PS:
Yes. And if indeed there is, shouldn’t they mention it in the examination to know how much it has fallen?

MI:
Like when you do a laboratory examination for medical checkup, it usually says there the value that… like, cholesterol, for example… that you have in you, how much it is. And then in brackets it says what the normal value should be.

PS:
Yes. Oh, for example if doing someone’s medical checkup for cholesterol, it’s taken to the laboratory. The result, for example, is one hundred. And the normal standard value, for example, one hundred and ten, for example, right?

MI:
It says at the end of it, in brackets, the normal value is so and so.

PS:
By comparing those numbers we can tell if it’s dropped.

MI:
Only then we would be able to know if it has decreased or increased.

PS:
And is the laboratory authorized to conclude or no? “Oh, your cholesterol is high because you drink too much sugar,” for example.

MI:
That is similar to the one earlier. Is he an eyewitness or not?

PS:
Oh, it cannot be said by the laboratory as the expert, cannot. Alright. Similarly also I see and I read conclusion number three. “Sludge…” it’s some sort of mud or sediment from PT NMR’s sediment pond, “… has degraded the water quality of Buyat River.” You said that laboratory only examines items and doesn’t have the authority to link. According to you, to your experience or knowledge and your expertise, is a laboratory authorized to conclude, to link the sources of what it is examining?

MI:
Too long, Sir. That is also the same with answer number two.

PS:
What is the answer like for number three here?

MI:
Same with number two, which I have explained earlier.

PS:
Not authorized, you mean? We cannot [do this] if we are to quote it with “the same”… we need an answer. Is the laboratory authorized or not to provide testimony or provide conclusions, linking the results of its examinations with the causes that are outside of the laboratory?

MI:
Because the substance of number two and number three is the same. It’s just that the objects are different. One is in Buyat Bay, the other is in the river. Just that.

PS:
Oh, so it’s the same. It can be said that they or the laboratory are not eyewitnesses who examine the link with things that are outside of the laboratory, like that?

MI:
Yes.

PS:
Right, yes? Right, Expert? Is that correct?

MI:
Yes.

PS:
You have to answer that, Witness, because we cannot note down your nodding. Alright. Expert, we have asked about the authority of a laboratory, and you in your testimony… that you [as] Expert here also cover the science of sampling or evidence gathering to be taken to a laboratory… that is part of what you study.

In this hearing we have made an issue out of the number of evidence items from the field according to the dossier made by the Police itself. It was made and mentioned that there was a number which, in our opinion, was different... the number in the sampling and the number examined at the laboratory are different. The difference is ten more samples. You can check.

Could you look over to the left, okay? Let’s see… hold on, this is the sampling dossier. Look to the side, or you may stand up over here. Witness, you may stand over here, right here. Please do not put your back to the Panel of Judges. Stand over here and you may turn your back on us but not the Panel of Judges. Expert, a little bit here, a bit more here, yeah? Do not turn away from the Judges. You may look here. Yes, a little here.

Alright. Expert, look to your left, please look here, we have a dossier of sampling from the 27th, month nine, 2004. Oh, not month nine, yeah, it’s actually 27 August, July here. This is wrong. But let’s just ignore the date. The sampling date was 27 July 2004. That is water sampled from Buyat sea water at such and such coordinate, thirty, depth of 30 meters, one liter of water taken. No more water was taken at this coordinate. But when it got to… this is the item… the item is one jerrycan. But at the laboratory it was reported, the say, as the story goes, in the explanation that… this is not the story, the fact was written like that… they say they took on 27 July here… they took it from the same depth, at the same coordinate, but it became two liters, you see? That is one. The next example is the one below, like that too. That’s in one dossier.

Moving on to the next dossier. This is the dossier from the 29th. That was 28th, should be 29th. There’s also a discrepancy in... this is when the sample was taken… this was signed by both representatives of the Defendant and the community too… there was a discrepancy in these yellow samples here. There’s a difference. So there was a difference between what was taken, both in the number of jerrycans and the volume of water inside. 

Next… similarly, you can also see, Expert, in the third sampling there is a glaringly significant difference between what is in the dossier… there’s the police’s signature, witnesses and representatives from PT [NMR], the Defendant in court… and here there is no representative of this person. This is the authority of the Puslabfor laboratory. This is the data.

Next… and the difference was found as such. During sampling there were 24 samples. In Puslabfor results they explained that they examined 24 samples and 36 jerrycan items. But what appeared in this court was not 24, also not 34, it was 29. Don’t know where the difference is, and it looks like one and the other are very different. Before I go on and ask further, you may sit down, Expert, later on… Please sit down, Expert.

MI:
Is this true?

PS:
Yes, in our opinion these are facts that we’ve just read. My question is not about the facts but about Expert’s opinion. Please sit down first so that later… or would you like to stand?

MI:
I’ll stay here. I understand, it’s just that I must comment based on existing facts.

PS:
Yes.

MI:
If this is indeed true, there are things here for the success of revealing a case, there are four most primary things. First is the examination. Second is the authenticity of evidence…

PS:
Authenticity of evidence?

MI:
And the examination technique and coordination.

PS:
The third is examination technique and coordination.

MI:
Here I will focus on the authenticity of evidence…

PS:
Only three, there were four you said. Oh, it’s four already. My bad. Go on.

MI:
So here I will look at the issue of the authenticity of evidence…

PS:
Authenticity of evidence. What’s it like?

MI:
There should have been 24, why did it become 34? That means the authenticity wasn’t maintained.

PS:
From 24, why become 34. Means the authenticity wasn’t maintained. You may continue, what else was there, before I go on to this picture? Is that all your conclusion? The authenticity of evidence from when it was taken until examination was not maintained, you mean like that?

MI:
Yes.

PS:
Alright. Here we are showing pictures when the Police was taking samples. Would you look at this procedure? I will explain what the procedure that is being performed here, whether it follows the sampling methods in forensic science.

This was when seawater was taken and put into jerrycans. Here. The dates were between 27, 28 and… 28 or 29, like that. But as soon as they did it, separated like so, put in jerrycans and these jerrycans cannot be opened, can be closed… can be opened and closed at anytime. There was no seal. And similarly it was put inside like this. After it was separated, divided like this, and then put on the floor. This is on the floor. This is on the floor too, yeah? And then it was sent to… sealed, sealed, in… this is on the 31st of July. So, four, two, three, up to four days, some three days, some two days… only then it was sent to Puslabfor. According to the dossier, it says it was examined at Puslabfor only on the 2nd of August.

My question is…what is the procedure of sample maintenance and maintaining the authenticity so that what you meant earlier is followed?

MI:
Before we get there… so this means there was a time lapse between sampling and sealing?

PS:
Sealing… there was time lapse between sampling and sealing. Could you… hold on… before you look at… could you show that evidence, the picture after it has been sealed. Ah… this is evidence when it was still on the floor, before it was sealed. Again, next one, next… here it was sealed. There’s a date, it’s the 31st. 

MI:
After it has been sealed, only then it is called evidence.

PS:
After it is sealed, only then it is evidence. Why does it need to be sealed and why was there time lapse? What is the connection with…

MI:
Why must it be sealed with evidence? You may look it up in the KUHAP.

PS:
Yes, we’ll look it up in the KUHAP. You mean to guarantee the authenticity of evidence, right?

MI:
Yes.

PS:
If there is none…

MI:
There was a time lapse of around three, four days, right?

PS:
Yes, between three to four days, only then it was sealed, after it was left on the floor at the Police Post. The Police Post in Ratatotok. It’s a Police Post, not a Precinct.

MI:
So what is clear here is that items which are truly evidence [are those] which have met the requirements after being sealed. And then, that there was time allowed between that seawater being taken until it was sealed, there was time lapse… here it’s possible that the authenticity of evidence was not guaranteed.

PS:
From when it was taken on the 27th or 28th and only sealed on the fourth, on the fourth [day], four days later on 31 July, there was a time lapse that could not guarantee the authenticity. That’s what you mean, right? You are firm on this, Expert, yeah? This, what you just said, is this what’s commonly done in practice or is it according to your knowledge?

MI:
You can look it up in the KUHAP…

PS:
… and also in the KUHAP. No… my question is, your expertise first. To guarantee the authenticity, when would it be best to seal that evidence? 

MI:
As soon as you take it, immediately seal it.

PS:
As soon as you take it, seal it right away. Very well. I think this would be it for our questions. 

LMPP:
Your Honor, just one more question regarding this matter. Expert… Expert… by looking at… findings… I’m using these findings because this was revealed in this court. So the number of samples that was mentioned in the dossier… because what became the reference is valid, only 24 in the field, and in the laboratory –according to the dossier – it says 34. And then in the court, when it was examined, the number was counted as 29. And then there was that fact, the second, that only on the fourth day it was sealed.


So that was about the validity of the evidence sample, yes, according, according to your best knowledge and experience as an Expert. Is the evidence… the evidence… because the results of the examination were written down in a report that was entered as evidence… can the validity still be maintained or no? Please.

MI:
Like I explained earlier that the success of resolving a case depends, among others, on the authenticity of the evidence. So if the authenticity of the evidence cannot be maintained that means the results can be ignored.

LMPP:
So because the authenticity of the evidence like you said… like it was shown earlier and we found that from the detailing of the criminal investigation conducted by Puslabfor and what was entered as evidence in this letter according to your best knowledge and expertise, it can be ignored. Thank you, Your Honor. Enough.

J III:
Enough? Enough from the Legal Counsel? Enough, yes?

LMPP:
Enough.

J III:
We invite the Public Prosecutors, if there’s anything you would like to ask.

PP2:
Alright, thank you, Your Honors, for  the opportunity given to us. Expert, there are a  number of things that we would like to question you about.

First, based on your experience and knowledge, in order to conduct an examination on a person who is alive who has possibly been exposed… who has a dangerous and toxic or whatever substance in his body, in order to find out how the substance got in there, or how a substance was exposed to a human body over a relatively long time, what body parts must be examined in the laboratory?

MI:
That depends on the type of poison, depends on the way he was poisoned, whether it was an acute or chronic poisoning. If it’s acute it tends to be taken from the stomach and the blood. But if it is chronic we must take the hair, the nails et cetera.

PP2:
Depends if it’s acute or…

MI:
Type of the poison because…

PP2:
Type of the poison?

MI:
Because each poison is deposited in different places in the body. Some are deposited in the fats, some in the liver, and some in the urine.

PP2:
Now, to learn about arsenic content, mercury content exposed to a human body, what do we need to take to the laboratory to be examined to learn about the exposure of those substances in the human body?

MI:
From the urine, the blood is enough. The hair, the nails.

PP2:
Urine, blood, hair and nails. You can find out about the exposure?

MI:
Yes…

PP2:
Very well. And then from the urine, hair, nail examination the results obtained show that it has exceeded the standards prescribed. Whose authority is it to declare that those substances have been exposed to a human body?

MI:
Would you hone it down?

PP2:
Yeah. After a laboratory examination is conducted, it was found from the urine, the blood, the hair, the nails, that it has been exposed to human body in excess of a certain exposure level provided by regulations. Who has the authority to determine that those substances have been exposed in the human body that is in excess? [sic]

MI:
Before going there, it must first be known what is the arsenic or mercury content for the population there? If it is low and then in the examination it was high, then there’s exposure. But if it’s already high there, high too, then there is no significance. So we must compare it with the group type.

PP2:
Must be compared with the amount like you just said. At least 30 people you said?

MI:
So it’s different. For example, levels that are considered “safe”, quote unquote, in the local population, say, in an industrial zone, is certainly different with the standard of the population outside of the factory. Far different. It could be differentiated from there. So we must distinguish the population there. If the average for the population there is, say, 5, and then the victim, it turns out, had 20, then we can say that there has been excess exposure. 

PP2:
So that means to determine… according to Expert’s opinion, to determine if someone, yeah… let me limit it first… to determine if someone is exposed or not, in the body, to a certain substance, we must also look at the surroundings of that person?

MI:
Yes, because for the population around a factory the standard would certainly be different with the population in some hamlet someplace remote, yeah? You cannot equate that.

PP2:
Yeah. We’d like your explanation, Expert, there was a comparison with the case like Munir. In the case of Munir… with what you just explained… in the case of Munir do we then have to compare with the people around him?

MI:
In that case it’s different. That is a murder. We know the normal levels, because arsenic is also normally contained in the body in certain limits. If it is grossly in excess, it is clear that there was someone… that the victim consumed that poison.

PP2:
Alright. So it could be found out from there, if in the body there was indeed significant excess amounts…

MI:
That means the person in question has consumed substances…

PP2:
Consumed or interacted with those substances, substances that can be exposed… Alright. I think we’re finished with our questions, Sir. I think this is enough from us. Thank you.

J III:
So finished from the Legal Counsel? I think the Judges understood what you have just explained. We ask the Legal Counsel, any more questions? If not we’ll give it to…

LMPP:
Enough, Your Honor.

J III:
The Defendant may ask questions or respond to the Witness’ testimony here. Please.
RBN Comments

RBN:
Thank you Your Honor.

HS:
Terima kasih Yang Mulia.

RBN:
As Defendant I and II, I accept this Witness’ testimony in its entirety.

HS:
Sebagai Terdakwa I maupun Terdakwa II, saya menerima kesaksian-kesaksian Ahli secara keseluruhan.  

RBN:
This Witness testified… highlighted three main discrepancies.  

HS:
Saksi ini telah menekankan ketiga, tiga buah ketidaksesuaian. 

RBN:
The first is the disconnect between the facts and conclusions reached by the Forensic Laboratory.  Those conclusions are derived from, are not derived from the facts stated, as it is required by the legal procedures, but must have been based on something else.
HS:
Yang pertama adalah tidak adanya hubungan antara fakta-fakta dan kesimpulan yang ditemukan oleh Laboratorium Forensik, kesimpulan-kesimpulan tersebut tidak didasarkan pada fakta-fakta yang telah diungkapkan sebagaimana dipersyaratkan oleh prosedur yang sah dan mungkin didasarkan pada suatu hal yang lain. 

RBN:
The second issue that this Expert has the authority, qualifications and experiences of those who made for the forensic conclusions.  As an example, those without medical background [inaudible] medical conclusions. In short, the conclusions  were made by unqualified personnel.

HS:
Masalah kedua yang diajukan oleh Saksi Ahli ini adalah mengenai kewenangan, kualifikasi dan pengalaman dari mereka yang membuat kesimpulan forensik.  Sebagai contoh, mereka yang tidak memiliki latar belakang kedokteran memberikan kesimpulan medis, pendek kata kesimpulan-kesimpulan dibuat oleh orang-orang yang tidak berkualitas untuk...

[Recording stopped]

RBN:
The inconsistency in the number of samples, the lack of prompt sealing of evidence, all of which raised serious doubts about validity of the laboratory results, on which this questionable conclusions were based. As such, the forensic laboratory report should be rejected as legal evidence.

HS:
Pokok penting terakhir Yang Mulia dalam kesaksian Saksi Ahli ini adalah mempertanyakan apa yang telah dipertanyakan oleh orang-orang lain yakni keaslian dari bukti-bukti sesuatu yang fundamental bagi kasus ini secara keseluruhan.  Saksi ini telah mempertanyakan kegagalan rantai penguasaan dan pengendalian atau chain of custody and control yang tidak konsisten baik dalam jumlah sampel, tidak langsung dilakukannya penyegelan dari barang bukti, hal mana semua ini telah menimbulkan keraguan semua, keraguan serius mengenai keabsahan hasil-hasil laboratorium yang mendasari kesimpulan-kesimpulan yang dapat dipertanyakan ini.  Dengan demikian laporan Puslabfor harus ditolak sebagai alat bukti yang sah.  

RBN:
Thank you.

HS:
Terima kasih Yang Mulia.  

J III:
I think enough, yes? Thank you for coming. Next witness.

LMPP:
Thank you, Your Honor. Please bring into the courtroom Mister Shakeb Afsah.

J III:
Please. This is an Expert and Factual Witness, yes?

LMPP:
Factual as well. May we submit his CV so that perhaps the information will be more complete before we begin the examination?

J III:
Please. Here it says that Shakeb Afsah is an environmental data an quantification expert, yes? What is your complete name?
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Shakeb Afsah

LMPP:
Your Honor, he cannot speak Indonesian. He’s an Indian American, but he cannot speak Indonesian. Could we ask that he be interpreted?

J III:
Yes. Your complete name, yeah?

HS:
Can you give Your Honor your full name please?

SA:
Shakeb Afsah.

HS:
Shakeb Afsah.

J III:
Born where and when?

HS:
Where are you born and when?

SA:
I was born in the city of Ghaya in India.

HS:
Saya lahir di kota Ghaya di India.

J III:
When?

HS:
When?

SA:
21 February 1964.

HS:
21 February 1964 Yang Mulia.

J III:
Your occupation?

HS:
Your occupation?

SA:
I am an expert in environmental data analysis.

HS:
Saya ahli di bidang analisa data lingkungan.

SA:
And quantification of environmental performance.

HS:
Dan kuantifikasi dari kinerja lingkungan.

J III:
What was his occupation again?

HS:
Again your work?

SA:
Where do I work?

HS:
You mean where he works, Your Honor?

J III:
I mean, does he work at a private institution or government institution or…?

HS:
Do you work at the private institute?

SA:
Yes, I work at private organization.

HS:
Saya bekerja di organisasi swasta.

SA:
It’s my own company and it’s called Performax.
HS:
Adalah perusahaan saya sendiri namanya Performax.

SA:
Based in Bethesda, United States.
HS:
Yang berpusat di Amerika Serikat.

J III:
And then what was his last education?

HS:
Your last education, your final education, last degree?

SA:
My final degree is a master in public policy from Harvard University with specialization in environmental quantitative and analysis.

HS:
Can you repeat that please.  Saya punya ijazah terakhir adalah dalam bidang…

SA:
With specialization environmental quantitative and analysis.

HS:
Berspesialisasi dari analisa lingkungan kualitatif dari Universitas Harvard.

LMPP:
What is that? What would I be equivalent to in Indonesia? S1, S2, S3?

HS:
A master degree or?

SA:
It’s a master degree.

HS:
S2, master Yang Mulia.

J III:
What is your religion?

SA:
Islam.

HS:
Islam.

J III:
Where do you live?

HS:
Where do you live?

SA:
I live in Bethesda, in Maryland.

HS:
Saya tinggal di Bethesda di Maryland.

SA:
United States.

HS:
Amerika Serikat.

J III:
Have you conducted studies in Buyat Bay?

HS:
Did you perform any studies in the Bay of Buyat?

SA:
I have conducted statistical analysis of...

HS:
Saya pernah melakukan analisa statistik dari...

SA:
Of the data that was collected by various studies in Buyat Bay.

HS:
Data dikumpulkan dari berbagai hasil penelitian.

SA:
In that study I focused on drawing conclusions.
HS:
Dalam studi itu saya berfokus pada pengambilan kesimpulan-kesimpulan.

SA:
From the data that different studies have collected.  

HS:
Dari data yang dikumpulkan oleh penelitian-penelitian yang berbeda.

SA:
The purpose was to see if there is…

HS:
Tujuannya adalah untuk melihat apakah ada…

SA:
… there is any common conclusion that can be drawn.
HS:
Apakah dapat diambil satu kesimpulan yang umum.

SA:
… from statistical point of view, from quantitative point of view.

HS:
Dari sudut pandang statistik atau dari sudut pandang kuantitatif.

J III:
Alright then. So before your testimony is heard today as Witness or Expert, Witness and Expert, you shall be sworn in first. According to Indonesian Law, must be sworn in, sworn in according to your religion, which is Islam, yes?

HS:
So before we hear your testimonial, you will be taken an oath according to your religion Islam.

J III:
Does he understand. Would he stand up, yes?

HS:
Please stand.

J III:
The oath will be translated into… 

[The Witness takes the oath as Expert Witness]

J III:
But now as factual [witness], yes. Sworn in again as factual [witness]. Let’s try.

[The Witness takes the oath as Factual Witness]

J III:
Please. So we have heard that he gathered data from experts, from various experts who collected data, and he has done some sort of statistical [analysis] or quantification of the environment in Buyat Bay. I think that’s what it was. That is his expertise. And we invite the Legal Counsel to expand on that question according to his [expertise].

HS:
We have heard that you have collected data from the experts, from various experts and then you develop that into statistical quantification of the environment at the Buyat Bay, and that is your expertise, he ask the Defendant Counsel.  

LMPP:
Thank you, Your Honor. Witness as well as Expert, I will begin with a question related to your expertise and experience first.

HS:
I will start with questions in accordance to your expertise and experiences.

LMPP:
Would you repeat briefly, what was your expertise?

HS:
Can you repeat in brief your expertise?

SA:
My expertise is environmental quantitative analysis.

HS:
Keahlian saya adalah ahli analisa kuantitatif lingkungan.

SA:
And quantification of environmental performance.

HS:
Dan kuantifikasi dari kinerja lingkungan.

LMPP:
And how long have you been working with regards to this expertise of yours?

HS:
How long have you been working in accordance with your expertise?

SA:
I have more than, nearly 15 years of experience…

HS:
Saya mempunyai pengalaman 15 tahun.

SA:
… of doing analysis with environmental data.

HS:
Melakukan analisa dengan menggunakan data lingkungan.

SA:
I have worked on this kind of analysis in about 12 different countries.

HS:
Saya telah bekerja mengenai data ini dalam 12 negara yang berbeda.

LMPP:
So you have the experience in this field of expertise for 15 years and have experience in 12 countries. Could you name, what are the countries?

HS:
So you have been work for 15 years in expertise and you have visited 12 countries. Can you tell the name of the countries?

SA:
Including Indonesia.

HS:
Termasuk Indonesia.

SA:
India.

HS:
India.

SA:
Thailand.

HS:
Thailand.

SA:
Philipines.

HS:
Filipina.

SA:
Korea.

HS:
Korea.

SA:
Egypt.

HS:
Mesir.

SA:
Ghana.

HS:
Ghana.

SA:
Colombia.

HS:
Kolombia.

SA:
Brazil.

HS:
Brazil.

SA:
Mexico.

HS:
Meksiko.

SA:
United States.

HS:
Amerika Serikat.

PS:
Baik.

SA:
Brazil also.

HS:
Ya juga Brazilia, sudah disebut.

LMPP:
Is your expertise also a major or a course taught in Universities?

HS:
Is your expertise is also as subject to teach at the university?

SA:
Because I work with…

HS:
Karena saya bekerja dengan…

SA:
… with actual empirical data…

HS:
Dengan data imperis yang nyata…

SA:
… it is of demand, interest for researchers in…

HS:
Sangat penting bagi para peneliti…

SA:
… in various universities.

HS:
Diberbagai universitas.

SA:
So I have worked giving seminars and lectures…

HS:
Maka saya bekerja dan memberikan seminar-seminar.

SA:
… on topics related to environmental performances issues…

HS:
Dengan topik kinerja lingkungan.

SA:
At Harvard University…

HS:
Pada Universitas Harvard.

SA:
At the University of Göttenburg in Sweden…

HS:
Universitas Göttenburg di Swedia.

SA:
Imperial College, London…

HS:
Imperial College di London.

SA:
Georgetown University Law Center…

HS:
Georgetown University Law Center, pusat hukum.

SA:
Asian Institute of Management in Manila…

HS:
Institut Manajemen Asia di Manila.

LMPP:
Very well. Would you like to show a book related to what you have just explained?

HS:
Can you show book which is related to what you have done?

SA:
I have brought one book that deals with my area of expertise.

HS:
Saya membawa satu buku yang berkaitan dengan bidang keahlian saya.

SA:
This book is called statistical methods for environmental pollution monitoring.

HS:
Buku ini memuat metode-metode statistik untuk pemantauan polusi lingkungan.

SA:
This book describes all the mathematical techniques…

HS:
Buku ini menjelaskan semua teknik-teknik matematis.

SA:
… that could be applied to environmental data…

HS:
Yang dapat diterapkan pada data lingkungan.

SA:
… to draw conclusions…

HS:
Untuk mengambil kesimpulan-kesimpulan.

SA:
… on issues like compliance…

HS:
Perihal kepatuhan.

SA:
… on issues like measuring long term trend…

HS:
Perihal menghitung kecenderungan jangka panjang.

SA:
… and for environmental data quality control.

HS:
Dan untuk pengendalian data lingkungan.

LMPP:
Alright. Expert, have you, forther on… have you been awarded some sort of a copyright with regards to your expertise and where?

HS:
Witness Expert can you or do you have an official of patent and where was that about?

SA:
I hold a US patent…

HS:
Saya adalah penemu dan pemegang paten Amerika Serikat.

SA:
… on a mathematical technique for measuring environmental performances…

HS:
Dalam hal teknik matematis untuk menghitung kinerja lingkungan.

SA:
… that I got, I think, in about 2002.

HS:
Yang kalau saya tidak salah saya dapatkan pada tahun 2002.

LMPP:
Alright. Let me move on to another aspect, yes?

HS:
I move to the other aspect.

LMPP:
You said that with regards to your expertise, you are experienced in 12 countries, including Indonesia. Can you explain which institutions have you worked with in Indonesia?

HS:
You mentioned before that in accordance with your experience expertise in 12 countries, including Indonesia.  Can you explain which institution that you’ve been working in Indonesia?

SA:
In 1994 I was…

HS:
Pada tahun 1994 saya…

SA:
… I was a staff at the Policy Research Department of the World Bank.

HS:
Saya ditempatkan sebagai staf pada Departmen Kebijakan Bank Dunia.

SA:
And on request from Bapedal…

HS:
Dan atas permintaan Bapedal.

SA:
… I was deputed from the World Bank…

HS:
Saya ditugaskan dari Bank Dunia.

SA:
… to be a resident advisor at Bapedal for the Proper program.

HS:
Untuk menjadi penasehat Bapedal untuk program Proper mereka.

LMPP:
I didn’t quite hear it, from when until when at Bapedal?

HS:
I was not sure and did not hear from when to work them?

SA:
During 1994 and 1996 I spent nine months in residence in Jakarta.

HS:
1994–1996 saya menjadi tenaga setempat lokal.

SA:
Then during the period of financial crisis from 1998 to 2000…

HS:
Dan masa krisis moneter dari 1998 sampai 2000.

SA:
… I provided technical assistanc to Bapedal.

HS:
Saya memberikan bantuan teknik kepada Bapedal.

SA:
And then from 2002 to 2004…

HS:
Dan kemudian dari 2002 sampai 2004 

SA:
… I was World Bank consultant for KLH…

HS:
Saya menjadi konsultan Bank Dunia untuk KLH.

SA:
… to help the quantification of the Proper program.

HS:
Untuk membantu kuantifikasi dari program Proper mereka.

LMPP:
Alright. So you worked for the Ministry of Environment in Indonesia during the periods you just mentioned?

HS:
So you worked for the Ministry of Environment in Indonesia in accordance with periods you mentioned before?

SA:
Yes, for sometime as…

[Recording interrupted] 

HS:
Di kantornya, in resident.

SA:
And other times I would visit regularly from Washington DC.

HS:
Waktu yang lain saya melakukan kunjungan-kunjungan teratur dari Washington DC.

SA:
To…

[Recording interrupted]
HS:
Bekerja bersama tim Proper di KLH.

SA:
… on three topics.

HS:
Pada tiga pokok masalah.

SA:
One was to help them with the quantification of the Proper data.

HS:
Satu adalah membantu mereka dari kuantifikasi data Proper.

SA:
Second was to develop a compliance analysis computer model.
HS:
Kedua adalah membentuk model komputer untuk kepatuhan peraturan mereka.

SA:
And third was to train KLH staff…

HS:
Dan tiga adalah untuk melatih staf KLH.

SA:
… on how to apply the computer model for quantitative analysis.

HS:
Tentang bagaimana untuk analisa kuantitatif tadi.

LMPP:
Alright. Before I go further into your experience working with KLH and questions pertaining to your expertise, related to this case, I would like, first of all, to ask a simple question. Have you been to Buyat Bay?

HS:
Before I continue further with your experience with your work with KLH and questioning you in relation with your expertise in this case.  I want to put question first, have you ever been in Teluk Buyat?

SA:
Yes I have visited…

HS:
Ya, saya telah mengunjungi...

SA:
... Buyat Bay and the mine site around 5 times.
HS:
Teluk Buyat dan lokasi penambangan 5 kali.

LMPP:
Can you mention when that was?

HS:
Can you mention here in the court when it was?

SA:
This was July from… uh, between July 2004…

HS:
Juli 2004.

SA:
… 2004 until February 2006.

HS:
Sampai Pebruari 2006.

LMPP:
Alright. Have you also met the residents of Buyat Pantai, besides visiting Buyat Bay and PT NMR mining activities?

HS:
Beside the Buyat Bay and the operation of PT NMR mining, did you…

[Recording interrupted]

SA:
I also visited Buyat Pantai.

HS:
Ya saya juga mengunjungi Buyat Pantai.

SA:
And I’ve spoken with the residents in Buyat Pantai.

HS:
Dan saya telah berbicara dengan penduduk Buyat Pantai.

LMPP:
Alright. I would like to continue about… first of all…

HS:
I am going to continue…

[Recording interrupted]

LMPP:
… with the KLH office for Proper program like you mentioned.

HS:
With the office of Ministry of Environment to the Proper program that you just mentioned.  

LMPP:
My question…

HS:
My question is then…

LMPP:
What was that Proper program that you mentioned where you were involved with KLH?

HS:
What is the Proper program and where were you involved in the program?
SA:
Your Honor, I would like to use the slide.

[Recording interrupted]

HS:
Tingkat dari pada kepatuhan tersebut.

SA:
Using five color codes…

HS:
Dengan menggunakan 5 kode warna.

SA:
… as I show in the slides.

HS:
Sebagaimana telah saya tunjukkan dalam slide ini.

SA:
The first code shows the development of the color. That’s the first step.

HS:
Langkah pertama yaitu pengembangan warna itu kotak yang pertama pada slide.

SA:
Once you have the colors the second step is what is the methodology?

HS:
Setelah mendapatkan warna maka langkah kedua adalah menentukan apa metodeloginya

SA:
The methodology defines the quantitative criteria for each color.

HS:
Metodelogi menentukan kriteria bagi masing-masing peringkat warna.

SA:
And the third step…
HS:
Dan langkah yang ketiga.

SA:
… is to apply the methodology with actual data…

HS:
Adalah menerapkan metodelogi itu pada data-data yang aktual atau yang sebenarnya.

SA:
… and quantify the color for each company.

HS:
Dan kemudian mengkuantifikasi warna apa diberikan pada masing-masing perusahaan.

SA:
I was involved with all the steps, but my main responsibility was the quantification process related to compliance analysis.

HS:
Saya terlibat dalam semua langkah ini tetapi tanggung jawab saya yang utama adalah dibagian yang ketiga yaitu kuantifikasi analisa daripada data ini.

SA:
Let me show another slide to explain the colors.

HS:
Mari saya tunjukkan slide lain untuk menjelaskan warna-warna tersebut.

SA:
In the Proper program….

HS:
Dalam program Proper.

SA:
… the benchmark is a standard…
HS:
Patokan adalah standar.

SA:
… and the colors are allocated relative to the standard.

HS:
Dan warna kemudian dialokasikan relatif kedudukannya terhadap batas baku mutu atau standar.

SA:
If the discharge level…

HS:
Apabila tingkat pembuangan.

SA:
… is very small, between 0 and 5% of the standard…
HS:
Adalah sangat kecil itu antara 5% dari batas standar yang diperbolehkan.

SA:
… almost zero emission…

HS:
Emisinya hampir 0.
SA:
… then it is given gold color.

HS:
Maka akan diberikan warna emas.

SA:
The second best category is green…

HS:
Kategori kedua yang terbaik adalah hijau.

SA:
… for those companies where the discharge level is better than half the standard.

HS:
Untuk perusahaan-perusahaan yang tingkat pembuangannya lebih baik dari setengah batas standard yang diperbolehkan.

SA:
And then the third best category is blue.
HS:
Dan ketiga baik adalah biru.

SA:
So even if a company is not in compliance…

HS:
Dan ini bahkan apabila suatu perusahaan is in compliance.

SA:
… is in compliance…

HS:
Memenuhi persyaratan.

SA:
… data shows that there is a lot of variation…

HS:
Data menunjukkan terdapat variasi yang banyak.

SA:
… and some companies are actually very good…

HS:
Dan beberapa perusahaan adalah sangat baik.

SA:
… because a company can be in compliance by getting just blue rating.

HS:
Karena perusahaan bisa memenuhi persyaratan cukup dengan mendapatkan warna peringkat biru.

SA:
But the data show…

HS:
Tapi data menunjukkan…

SA:
… that some companies do much better than what is the minimum requirement.

HS:
Ada perusahaan-perusahaan yang melakukan jauh lebih baik dari apa yang telah dipersyaratkan.

SA:
And the green and the gold rating is to recognize that excellent performance.

HS:
Dan peringkat hijau dan emas adalah untuk mengakui kinerja yang luar biasa.

SA:
If the data shows that the discharge level is above the standard…
HS:
Apabila menunjukkan bahwa tingkat pembuangan di atas tingkat standar yang diperbolehkan.

SA:
… up to 5 times the standard…

HS:
Sampai 5 kali batas yang diperbolehkan.

SA:
… then the company becomes eligible for a red rating.

HS:
Maka perusahan itu diberikan warna merah.

SA:
And if the level of discharge is more than 5 times the standard…

HS:
Dan apabila pembuangannya lebih, pelepasannya lebih dari 5 kali batas standar yang diperbolehkan.

SA:
… then the company got the black rating.

HS:
Maka perusahaan itu diberi peringkat hitam.

SA:
So as you can see, this is a very…  it’s not a simple structure to categorize compliance…
HS:
Jadi sebagaimana anda bisa lihat ini bukan hanya struktur sederhana untuk menempatkan dalam kategori.

SA:
… and it requires a lot of data analysis to ensure which category a company belongs to.

HS:
Dan diperlukan analisa data yang banyak untuk memastikan kedalam peringkat apa suatu perusahaan 

SA:
My main responsibility is to develop the quantitative method…

HS:
Dan tugas saya adalah mengembangkan metode kuantitatif ini.

SA:
… to measure the compliance level…

HS:
Untuk mengukur tingkat kepatuhan perusahaan tersebut.

SA:
… using these 5 colors classification system.

HS:
Dengan menggunakan kategori warna seperti ditunjukkan pada slide ini.

LMPP:
Alright. So that was about color-coding for compliance in Proper, and you have just explained your involvement with regards to data analysis and methodology.  Before I go on further asking about... how to categorize companies involved in Proper program I would like to show a Proper book. Is this the book that you are explaining now?

HS:
It was then colors compliance in the Proper, and then you have explained your involvement in relation analysis of data and methodology.  I will more to ask you how to input the companies that joined the Proper program,when you are explaining is that the book?

LMPP:
May we look at this.

SA:
Yes, this is the book by KLH which describes the methodology.

HS:
Ya ini buku yang dibuat oleh KLH yang menguraikan metodelogi.

LMPP:
So what are you now explaining about this book?

HS:
So you are explaining what they have explained in the book, you are now explaining what you have just explained is in the book here?

SA:
Yes.

LMPP:
Alright.  

SA:
Can I…

LMPP:
Hold on, I will… hold on.

SA:
What I have explained over here…

LMPP:
Hold on, I would like to… hold on.

HS:
Wait a minute.

LMPP:
Slowly, so we can understand, Expert.

HS:
So we can understand.

LMPP:
We would only like to know if this is the Proper program like what is used in 12 countries where you have also worked for them?

HS:
We would like your information, this type of program also used in other countries, where you also working for them beside Indonesia?

SA:
Proper program Indonesia was the first program of environmental rating and public disclosure.

HS:
Program Proper di Indonesia merupakan progam pertama, negara pertama yang menggunakan peringkat dan penilaian kinerja perusahaan.

SA:
And in the first six months of the announcement of the results…
HS:
Dan dalam 6 bulan pertama setelah diumumkan hasil-hasil dari Proper ini.

SA:
… nearly 30% of the companies improve from red category to blue category.

HS:
Hampir 30% dari perusahaan-perusahaan di Indonesia meningkat dari merah menjadi biru.

SA:
So this program was very…

LMPP:
Expert, may I… be patient a little, do not rush into the results produced.

HS:
Do not go in the result first, I am asking you something else.

SA:
But after the success of this program…

HS:
Setelah program ini sukses.

SA:
… other countries noticed that this is a very effective program 

HS:
Negara-negara yang lain melihat bahwa ini merupakan suatu program yang efektif.

SA:
So then the World Bank asked me to disseminate this program with a full team…

HS:
Kemudian Bank Dunia kemudian meminta kepada saya agar menyebarkan dengan tim penuh kepada.

SA:
… in other countries.

HS:
Negara-negara lain.

SA:
And now there are more than 10 countries that use Proper model for compliance management.

HS:
Sekarang terdapat lebih dari 10 negara lain yang menggunakan model Proper untuk manajemen kinerja lingkungan.

[Recording stopped]

HS:
Mereka mencoba di Meksiko.

SA:
Brazil...

HS:
Brazil.

SA:
… and even in Colombia.
HS:
Dan bahkan di Kolombia.

LMPP:
So Proper here was first in Indonesia, and then because it was good it was extended to at least 10 other countries like you just mentioned?

SA:
So the Proper was first in Indonesia and because was consider good then they asked you disseminate to other countries?

SA:
Yes, right.

LMPP:
I see in the KLH’s Proper book published by KLH here, on page 24 about the program of assessment of company performance in environmental management… Proper, yes, the abbreviation. Below it is Performax.

HS:
I see this proper book which was issued by KLH at page 24 regarding of evaluating this performance environmental in the form of Performax.

SA:
Yes that is a company, my company. 

HS:
Itu adalah perusahaan saya.

SA:
This is the company I founded.

HS:
Itu perusahaan yang saya dirikan 

LMPP:
So on behalf of this company you then developed this methodology, a system of analysis of compliance within Proper.

HS:
So on behalf of the company you then developed the methodology the analysis system to the performance index.  

SA:
Yes, this picture is image of the computer model Performax develop for the Proper program.
HS:
Gambar ini adalah gambar model komputer yang dikembangkan oleh perusahaan saya untuk KLH.

SA:
And this model uses the methodology of the Proper program.

HS:
Dan model ini menggunakan metodelogi program Proper.

LMPP:
Alright. I will continue on the implementation of Proper where you, as an Expert, have worked. Could you explain further the methodology and the system of analysis, so that this Court can learn, more clearly and completely? Please.

HS:
We are going to asking you and question you further the implementation of the Proper where you as an expert was worked.  Can you then explain the methodology and the analysis system, so that the court can know, can you completely explain further?

SA:
Yes.
HS:
Baik.

SA:
The Proper system, the main approach, the methodological approach in Proper system…

HS:
Pendekatan metodelogi Proper yang utama.

SA:
… is to take daily data reported in RKL/RPL that the company submits.

HS:
Adalah mengambil data yang dilaporkan harian dalam RKL/RPL yang diserahkan oleh perusahaan.

SA:
Convert it in to monthly average…

HS:
Dirubah dikonversi menjadi rata-rata bulanan.

SA:
… and then apply the monthly average to see the performance related to the discharge standard.

HS:
Dan kemudian menerapkan rata-rata bulanan ini untuk dapat melihat kinerja dari perusahaan tersebut.

LMPP:
So if I may interrupt here a bit, so this is taken from the data in the RKL/RPL?

HS:
It is from the data from RKL and RPL, is that right? 

SA:
Yes RKL/RPL, and sometimes it is without RKL/RPL they do self-monitoring and report it to KLH.

HS:
Dan kadang-kadang tanpa ini RKL/RPL monitoring mandiri oleh KLH.

LMPP:
But mainly from the RKL/RPL?

HS:
But mainly from the RKL/RPL?

SA:
Yes.

HS:
Ya.

LMPP:
Alright. The RKL/RPL, as we know, is submitted quarterly. So every three months it is submitted to the Government in accordance with the laws in Indonesia. But this Proper uses the monthly averages. Is that right?

HS:
The RKL/RPL as we know is submitted every 3 months.  In accordance with the laws in Indonesia to submitted every 3 months, but this Proper use average, monthly average?

SA:
Yes.

HS:
Ya.

LMPP:
So it means it is better or faster that the average time determined in the RKL/RPL?

HS:
That means is better or faster than the time limit or period use in the RKL/RPL, because they use 3 months?

SA:
That is correct.

HS:
Ya itu benar.

LMPP:
Alright. So the average used is the monthly to measure the compliance in Proper, and this is faster than what is recommended in the RKL/RPL, and that is used by KLH to input, to categorize it into colors which you just explained.

HS:
So it is monthly average to analyzed and evaluated the compliance of the company and this is faster than has mentioned in RKL/RPL is just repeat, and it is used by KLH to then put the company in to the distinctive colors. 

LMPP:
Alright.

SA:
The reporting is on quarterly basis, but analysis in the Proper is on monthly basis using the monthly average.  

HS:
Laporan adalah berdasarkan 3 bulan tetapi analisa didasarkan pada bulanan menggunakan nilai rata bulanan.  

LMPP:
Alright. It’s been quite clear. Now further on about how to apply, implement, for ata analysis so that a company can be categorized into colors that you mentioned, according to the methodology developed by you or your company.

HS:
That’s enough, can you explain how is it apply to analyze the data so that a company can be put in certain bracket colors in accordance with your methodology or your company’s methodology?

SA:
Companies submit data…

HS:
Perusahaan-perusahaan menyerahkan data.

SA:
… on all the regulations they have to comply with.

HS:
Sesuai dengan peraturan-peraturan yang harus dipenuhi.

SA:
Those data there all quantitative information.

HS:
Data-data tersebut merupakan informasi kuantitatif.

SA:
Then there is qualitative information also.

HS:
Dan kemudian juga ada informasi kualitatif.

SA:
But for the compliance colors…

HS:
Tetapi untuk warna-warna kepatuhan ini.

SA:
… it’s only based on the quantitative information.

HS:
Hanya didasarkan pada informasi data kuantitatif.

SA:
Once the data is reported to KLH…

HS:
Sekali data itu dilaporkan kepada KLH.

SA:
… it is entered into the computer system.

HS:
Maka dimasukkan pada sistem komputer.

SA:
The model that KLH asked me to develop…
HS:
Model yang telah diminta KLH agar saya mengembangkannya.

SA:
… is based on the monthly average.
HS:
Didasarkan pada rata-rata bulanan.

SA:
The computer then can work that daily data…
HS:
Computer itu sendiri akan mengatur data hariannya.

SA:
… on monthly average…

HS:
Berdasarkan rata-rata bulanan.

SA:
… using simple average…

HS:
Menggunakan rata-rata yang sederhana.

SA:
.. and statistical average.
HS:
Dan rata-rata statistik.

SA:
This statistical average…

HS:
Rata-rata statistik.

SA:
… looks at the quality of the simple average…

HS:
Akan melihat kualitas dari pada rata-rata sederhana.

SA:
… and the validity of the monthly average.

HS:
Dan keabsahan dari pada rata-rata bulanan.

SA:
Because if you are making decision on monthly average…

HS:
Karena apabila anda membuat keputusan atas dasar rata-rata bulanan maka...

SA:
… you have to be very sure that monthly average is representative of the true environmental performance.

HS:
Anda harus benar-benar yakin bahwa rata-rata bulanan memang benar-benar mewakili kinerja dari, performance of the company?

SA:
Performance of the company.
HS:
Ya, kinerja dari perusahaan tersebut.

SA:
And then it converts the monthly average into these colors.
HS:
Dan kemudian rata-rata bulanan itu akan dimasukkan dan akan menghasilkan warna‑warna ini.

LMPP:
Alright. Could you give an example…

HS:
Can you give an example, show something here?  

LMPP:
… of how to implement that method you just explained? Yes, please.

SA:
As an example, I took the mercury and the arsenic data of PT NMR.
HS:
Sebagai contoh saya ambil data merkuri dan arsen dari PT NMR.

SA:
The Proper methodology started in 2002.

HS:
Metodologi Proper dimulai pada tahun 2002.

SA:
And so from January 1, 2002…

HS:
Sehingga dari Januari 2002.

SA:
… I looked that all the way up to 31, 30 September 2004.

HS:
Saya lihat sampai 31 September, 30 September 2004.

SA:
I focused on mercury and arsenic.

HS:
Saya berfokus pada merkuri dan arsen.

SA:
And when I evaluated the colors…

HS:
Dan waktu dievaluasi menurut warnanya.

SA:
… I found that for arsenic…

HS:
Saya dapatkan bahwa untuk arsen.

SA:
… every month…

HS:
Setiap bulan.

SA:
… the performance was in the green rating.

HS:
Kinerja berada dalam peringkat hijau.

SA:
And for mercury also…

HS:
Dan buat merkuri demikian pula.

SA:
… the performance was mostly in the green rating.

HS:
Kinerja sebagian besar berada dalam hijau.

SA:
But there were nine months…

HS:
Tapi terdapat sembilan bulan.

SA:
… when the performance was at the gold rating.

HS:
Dimana kinerja mencapai emas.

LMPP:
Alright. Are you explaining… or the example that you are giving was when PT NMR took part in the program, yes, in Proper program?

HS:
Was this, when PT NMR was taking part in the Proper program?

SA:
PT NMR was not taking part in the Proper program.

HS:
PT NMR tidak mengambil bagian dari program Proper.

LMPP:
Yes, I know that PT NMR was not taking part in the Proper program.

HS:
Yes, I know that PT NMR was not taking part in the Proper program.
LMPP:
But I know that PT Newmont Nusa Tenggara is involved in Proper Program. And do you know that PT Newmont Nusa Tenggara was annunced by the Government to have a green rating?

HS:
But I know that PT Newmont Nusa Tenggara is taking part in the Proper, did you know that the rating of PT Newmont Nusa Tenggara is green?
SA:
Yes, I read that in the newspaper.

HS:
Ya, saya baca itu di surat kabar.

LMPP:
Alright. About the fact that PT NMR was not taking part in Proper program in 2002-2004, do you about that?

HS:
Did you know that PT NMR was not taking part in the proper program 2002 and 2004, do you know about this?

SA:
Yes, I know about this.

HS:
Ya, saya tahu tentang ini.

LMPP:
Why?

HS:
What do you think, why?

SA:
Why was not participating?

LMPP:
Yes.

SA:
I think by 2002 PT NMR was already at the closing phase of the operation.

HS:
Saya pikir pada tahun 2002 PT NMR sudah mencapai fase penutupan daripada operasinya.

LMPP:
Oh, I see. That is what you know. Alright. So I will clarify it. Suppose that PT NMR…

HS:
So I want to make this concrete if shoul PT NMR.

LMPP:
... took part in the Proper program determined by the KLH office.

HS:
Follow the Proper program as determined by the KLH.
LMPP:
What would the colors be more or less?

HS:
So what colors?

LMPP:
So in other words, please explain one more time the slide that you are showing here. Is it true that if PT NMR took part in the Proper program the colors will be green, and some even gold?

HS:
In this colors, so can you explain this again, so this if it is true that PT NMR participate in the Proper program, they got green and some even gold?

SA:
This chart is specific to arsenic.

HS:
Gambar ini spesifik untuk arsen dan merkuri.

SA:
For these two parameters…

HS:
Untuk dua parameter ini.

SA:
… the level of performance…

HS:
Tingkat peringkat kinerja.

SA:
… is at the green and gold level.

HS:
Adalah tingkat hijau dan emas.

SA:
But the overall Proper rating…

HS:
Tapi peringkat Proper keseluruhan.

SA:
… has others qualitative indicators.

HS:
Mempunyai indikator-indikator kualitatif lainnya.

SA:
As an expert on Proper system…

HS:
Sebagai ahli dalam bidang Proper, sistem Proper.

SA:
… I can say that the data the quantitative part of the system…

HS:
Saya dapat mengatakan bahwa data yaitu bagian kuantitatif dari sistem ini.

SA:
… would qualify PT NMR for a green rating.

HS:
Dapat memberikan peringkat pada PT NMR untuk peringkat hijau.

LMPP:
Alright. I would like to go through what’s on the slides one by one, yes? The one on the top is about arsenic, yes, about arsenic. In 2002, which began in January through December, it is greem. And then in 2003, from January until December, also green. In 2004 from January until September, it is green. The question, where did the data you input in your system come from? Was it RKL/RPL, or was there additional data from somewhere else?

HS:
I would like to talk one by one about the above level is about arsenic.  In the year of 2002 on January to December is green, then in the year 2003 January up December is also green, in 2004 from January up to December is also green, my question is then these data that you put in your system, where is it come from RKL/RPL or from the additional data? 

SA:
All these analyses is based on RKL/RPL data of PT NMR.

HS:
Analisa ini didasarkan pada data RKL/RPL yang dikeluarkan oleh PT NMR.

LMPP:
And the colors are like what is shown on this slide?

HS:
And the color is like it shown here in the slides?

SA:
That’s correct.

HS:
Ya, itu benar.

LMPP:
Qualitatively speaking, what does it mean if it is green?

HS:
If in qualitative mean what doest it means if it is green?

SA:
For a green rating qualitative criteria include…

HS:
Kriteria kualitatif untuk hijau mencakup.

SA:
… non-regulatory variables…

HS:
Mencakup variable yang tidak, bagaimana? 

SA:
… non-quantitative indicators.

HS:
Mencakup indikator non kuantitatif.

SA:
For instantce…

HS:
Sebagai contoh.

SA:
… is the company using clean technology?

HS:
Is the company using?

SA:
… clean technology.

HS:
Apakah perusahan menggunakan teknologi bersih.

SA:
We know that using clean technology is good…

HS:
Kita tahu bahwa dengan menggunakan teknologi bersih itu adalah baik.

SA:
… but there is no quantitative criteria for it.

HS:
Tapi tidak ada kriteria kuantitatif untuk hal tersebut.

SA:
For those kind of indicators it requires qualitative assessment.

HS:
Untuk indikator itu dibutuhkan data-data kualitatif dan penilaian kualitatif.

SA:
Those indicators are also part of the green rating.

HS:
Indikator-indikator tersebut juga merupakan bagian dari pada peringkat hijau.

SA:
But first you must qualify…

HS:
Tapi pertama kita harus kualifikasi dulu.

SA:
… based on this quantitative analysis.

HS:
Berdasarkan analisa kuantitatif ini.

LMPP:
Alright. So in other words, does it mean that with this color the mining operations performed by PT NMR, especially seen from the arsenic content, is very environmentally friendly?

HS:
In another version this green color indicates that the mining performed by PT NMR in particularly seen from the concentration of the arsenic is really environmental friendly?

SA:
That is correct, if… 

HS:
Itu benar, apabila…

SA:
… if the performance is at the green level. That is very excellent level of performance.

HS:
Apabila kinerja pada peringkat hijau maka ini merupakan kinerja sangat baik yang luar biasa.

J III:
Hold on, that question was for Newmont, you must mention which Newmont?

HS:
You have to mention which PT Newmont is under, Yang Mulia mengatakan, he is as said that you have to…
SA:
PT NMR.

LMPP:
Alright. Perhaps I will repeat my question. In the slide that is now being shown, were the data based on the RKL/RPL of PT NMR or PT NNT?

HS:
So I will repeat my question, is that you showed on the slide it goes to the PT NMR or PT NNT?
SA:
All those numbers are based on RKL/RPL of PT NMR.

HS:
Semua angka-angka didasarkan RKL/RPL PT NMR.

LMPP:
The one in Ratatotok Village, yes?

HS:
Which is there in the Desa Ratatotok.

PS:
Ratatotok Sub-district.

SA:
That is right, the one in…

HS:
Ya, itu benar.

LMPP:
Alright. May we continue, Your Honor?

J III:
Yes, you may.

LMPP:
Alright. The one on the bottom here is mercury, mercury levels.

HS:
On this about mercury the lower level here.

LMPP:
In 2002, from January to December it got green. In 2003, until December, there were even three golds: in February, October and December. And then in 2004, from January to September there were  three greens and even more golds: in January, February, March, April, May and June. So does this mean than relative or compared to arsenic, the environmental friendliness in terms of mercury is far better by the presence of golds there?

HS:
In 2002 from January to December it got green, in 2003 up to December we even has three gold colors on February, October and December.  And in the year 2004 from January to September it was gold, there are three green colors and there was gold on January, February, March, April, Mei and June.  What is the meaning to arsenic that the case mercury is better compare to arsenic?

SA:
That is correct. In the case of mercury.

HS:
Itu benar. Dalam hal merkuri.

SA:
Because there were nine months when the performance was at the gold level.

HS:
Ada 9 bulan dimana kinerja ada pada tingkat emas.

SA:
And in comparison with arsenic…

HS:
Dan dibandingkan dengan arsenik.

SA:
… there is no gold level performance.

HS:
Tidak terdapat satu kinerja yang emas.

SA:
The performance from the mercury is better.

HS:
Maka kinerja untuk merkuri lebih baik.

LMPP:
Alright. Thank you, Expert. Your Honor, we have finished with questions regarding Proper. I will move on to the second [set of] questions. But we will submit Proper officially issued by KLH as letter evidence in time. Expert, you may sit down.

HS:
You can sit down.

J III:
The mic, put one here.

LMPP:
Expert, did you ever read the results of the Police Forensic Laboratory Center in this case?

HS:
Did you ever read the result of police forensic laboratory in this case?
SA:
Yes, I have looked at the data.

HS:
Ya, saya telah melihat membaca datanya.

LMPP:
After reading the data, have you analyzed the quality of Buyat Bay seawater that is also mentioned in this report of the Police Forensic Laboratory Center?

HS:
Did you after look at the data doing analyze the quality of this which also mention in the report of the police forensic lab report?

SA:
Yes, I have.

HS:
Ya, saya juga telah lakukan hal itu.

LMPP:
Have you also studied the mercury concentration as it is mentioned in the Police laboratory report?

HS:
Did you also analyze the mercury concentration which is has mention in the Police report?

SA:
Yes, I looked at the results of the police.

HS:
Ya, saya membaca hasil-hasil dari pada polisi.

SA:
And I also looked at the data from other studies.

HS:
Dan saya juga membaca data dari lembaga-lembaga lain.

SA:
And then I conducted statistical analysis…

HS:
Lalu saya melakukan analisa statistik.

SA:
… to test…
HS:
Untuk menguji.

SA:
… if the data from these different studies…

HS:
Apabila data dari penelitian-penelitian berbeda ini.

SA:
… represent the same water, sea water.

HS:
Mewakili air laut yang sama.

SA:
And my analysis showed…

HS:
Maka analisa saya menunjukkan.

SA:
… that every study…

HS:
Bahwa setiap penelitian yang telah dilakukan.

SA:
… except for the POLRI result…

HS:
Kecuali yang dihasilkan oleh Polisi.

SA:
… match with one another.

HS:
Satu dengan yang lain memang sesuai.

SA:
But the POLRI data…

HS:
Tapi data POLRI.

SA:
… stood out as statistically different.

HS:
Kelihatan secara statistik sangat berbeda.

SA:
So I concluded from that analysis…

HS:
Dari analisa tersebut saya mengambil kesimpulan.

SA:
… that the various studies are the same…

HS:
Bahwa berbagai penelian adalah sama.

SA:
… but the Police results are different…

HS:
Tapi bahwa hasil polisi adalah berbeda.

SA:
… from statistical point of view.

HS:
Dari sudut pandang statistik.

LMPP:
Alright. So you performed a statistical analysis, yes, on the results of the Police Forensic Laboratory?

HS:
So you are performing statistical analysis to the laboratory police result?

SA:
That is correct.

HS:
Ya, benar.

LMPP:
Can you show to this court your analysis and what the findings are?

HS:
Can you show to the court your analysis result and finding?

SA:
Yes. Once I found that statistically the police data did not match…
HS:
Saya menemukan bahwa, sekali saya temukan bahwa data statistik polisi tidak sesuai dengan...

SA:
… with other studies…

HS:
Dengan hasil penelitian-penelitian lain.

SA:
… then I have to go to the next step.

HS:
Maka saya harus malanjutkan ke langkah yang berikut.

SA:
And I have to apply another quantitative analysis… 

HS:
Dan saya harus terapkan suatu analisa kuantitatif yang lain. 

SA:
… to check the accuracy… 

HS:
Untuk menguji ketepatan. 

SA:
… if the police data is right… 

HS:
Apabila data polisi yang benar. 

SA:
… or [if] other studies are right. 

HS:
Ataukah penelitian yang benar.

SA:
So I conducted what is called mercury balance analysis.
HS:
Lalu saya melakukan apa yang disebut analisa keseimbangan merkuri.

SA:
Could I use the slide, Your Honor?

HS:
Apakah saya tunjukkan pada slide, Yang Mulia?

J III:
Alright, please.

SA:
According to the mercury balance principle…

HS:
Sesuai dengan prinsip keseimbangan merkuri.

SA:
… the total quantity of mercury in Buyat Bay…

LMPP:
Expert, before you present the process and the results, could you first explain what you mean by mercury balance, yeah, in your explanation with these visuals?

HS:
Before you show us the process and the result, can you first explain what did you mean with the balance mercury, mercury balance in this visualization?

SA:
In this visualization it shows that the quantity of the mercury in Buyat Bay… 

HS:
Di sini ditunjuk bahwa kuantitas atau jumlah merkuri di Teluk Buyat. 

SA:
… cannot be more…

HS:
Tidak mungkin lebih. 

SA:
… than the mercury that is coming in. 

HS:
Dari jumlah merkuri yang masuk ke dalam.

SA:
Because there is no other source of the mercury.

HS:
Karena tidak ada sumber lain dari merkuri. 

SA:
So the quantity of mercury here… 

HS:
Jadi jumlah merkuri di sini.

SA:
… that is coming in… 

HS:
Yang masuk ke dalam Teluk Buyat.

SA:
… should be very similar to the quantity in Buyat. 

HS:
Harus sangat mendekati dengan jumlah merkuri yang ada di Teluk Buyat.

LMPP:
Expert, could you first of all explain. On that slide you say that there is mercury from the tailings... per day it is 3.65. And then mercury from Buyat Bay per day is 0.01 grams, so the total is 3.66 grams. The question, where did these numbers come from?

HS:
Can you explain from the slide you mentioned the mercury from the tailing per day is 3.65 gram, from the Buyat Bay per day 0.01 gram, so the total is 3.66 gram.  The question is where does the number come from?

SA:
The measurement of average daily inflow of mercury from tailing is from RKL/RPL.

HS:
Angka yang masuk di sini dari tailing berasal dari RKL/RPL. 

LMPP:
So these numbers are numbers from RKL/RPL. Okay, go on.

SA:
That is correct, and this data on mercury coming in from Sungai Buyat… 

HS:
Data merkuri yang berasal dari Sungai Buyat. 

SA:
… uses two sources. 

HS:
Memakai dua sumber.

SA:
One is WHO data… 

HS:
Satu adalah data WHO. 

SA:
… and the water analysis data from UGM, University of Gajah Mada.

HS:
Satu data analisa air dari Universitas Gajah Mada. 

SA:
So this chart shows there is 3.66 mercury on average going into Buyat Bay. 

HS:
Slide ini menunjukkan bahwa rata-rata ada 3.66 gram yang masuk ke dalam Teluk Buyat.

SA:
When I calculated the quantity of mercury that is in Buyat Bay… 

HS:
Ketika saya menghitung kuantitas merkuri yang terdapat di Teluk Buyat.

SA:
… based on the average value of the mercury concentration in Buyat Bay…

HS:
Berdasarkan konsentrasi rata-rata yang ada dalam air Teluk Buyat.

SA:
… using the Puslab data.

HS:
Dengan menggunakan hasil Pusat Laboratorium Forensik Polisi.

SA:
That data shows that there is 77,000 grams of mercury.
HS:
Maka itu menunjukkan 77,000 gram merkuri.

SA:
So I asked, if there is 3.66 gram coming in any given day…

HS:
Dan saya menanyakan apabila setiap hari masuk 3.6,6 gram.

SA:
… how can you have 77,000 grams of mercury in Buyat Bay?

HS:
Bagaimana dari mana kita bisa memperoleh 77,000 gram di dalam Teluk Buyat?

SA:
This inconsistent with the mercury accounting principle.

HS:
Ini tidak konsisten dengan perhitungan prinsip merkuri, prinsip perhitungan merkuri.

SA:
So this means there is two million percent overestimation.

HS:
Ada dua juta persen perhitungan berlebih di dalam hal ini.

SA:
That overestimation is so high…

HS:
Estimasi lebih ini begitu tinggi. 

SA:
… it can not be explained by any quantitative analysis.
HS:
Sehingga tidak mungkin dijelaskan oleh analisa kuantitatif manapun. 

SA:
Then I did the second analysis.

HS:
Lalu saya lakukan analisa kedua. 

SA:
I looked at WHO data…

HS:
Saya lihat kepada data WHO.

SA:
… of mercury concentrations in Buyat Bay. 

HS:
Konsentrasi merkuri di Teluk Buyat. 

SA:
According to that calculation… 

HS:
Berdasarkan perhitungan data tersebut. 

SA:
… the estimate of the total quantity of mercury is 3.18 gram.
HS:
Perkiraan total kuantitas merkuri di Teluk Buyat adalah 3.18 gram.

SA:
And as you can see…

HS:
Dan seperti, dapat anda lihat. 

SA:
… that is consistent…

HS:
Angka tersebut konsisten dengan…

SA:
… with the mercury balance principle.

HS:
Dengan prinsip keseimbangan merkuri.

LMPP:
Alright. If that is so, are you explaining how it is not impossible the amount of mercury in the data of the forensic report from Polri Headquarters? 

HS:
If that so are you explaining unactually the number of mercury which is in Polri report. 

J III:
Please rectify it, not impossible or possible?

LMPP:
Oh, alright. May… can we go back to the previous slide?

HS:
Can you return the previous slide, please.

LMPP:
You were explaining that from the data of mercury content in Buyat Bay when the samples in the Puslabfor report were taken there was 77.000 grams of mercury. In the meantime from the RKL/RPL results plus whatever coming in from Buyat River, based on WHO and Gadjah Mada University results, the amount is only 3.66 grams. So the number from the police is impossible considering the influx of only 3.66 grams per day. That was your explanation?

HS:
You have explained that from data the number of mercury in Buyat Bay from the Police sampling result is 77.000 gram, but based on RKL/RPL result and from WHO and University of Gajah Mada sampling result that in the number of mercury in Buyat Bay is 3.6,6 gram, so the number of the police observe, is that what you mean?

SA:
As a quantitative analyst I would say the number is unexplainable. 

HS:
Sebagai ahli analisa kuantitaif ini angkanya tidak dapat dijelaskan. 

LMPP:
So that 77.000 grams, that is difficult to explain?

HS:
So it’s very difficult to explain that number 77.000?

SA:
That the discrepancies is very difficult to explain as quantitative analyst, for me.

HS:
Perbedaan itu sulit saya jelaskan kalau saya tinjau sebagai ahli analisa kuantitatif.

LMPP:
And I am just clarifying that [the number] from the police was the one you took from the report, yes? The report in…

[Recording interrupted] 

HS:
And I’d like to clarify the report from police [tidak jelas] in which the report…

[Recording stopped]
LMPP:
77.000 grams is from this… this one from Puslabfor. Once again…

HS:
Ya benar.

LMPP:
And it is hard to explain quantitatively how it arrived at such an extremely high number?

SA:
Yes, all of those samples, I took the average value…

HS:
Dari sampel-sampel tersebut saya ambil nilai rata-ratanya.

SA:
… and then estimated the quantity of mercury.

HS:
Kemudian mengestimasi jumlah dari pada merkuri.

SA:
So the answer is yes, it is based on that data.

HS:
Ya jawabnya adalah benar, didasarkan pada data tulisan.

LMPP:
The second slide, the second slide.

HS:
Second slide please.
LMPP:
It turns out… yes that one… on the right is WHO data. The amount of mercury contained in Buyat Bay is 3.18 grams?

HS:
3.18 in grams?

LMPP:
And almost, close to the number on the left, 3.66 grams?

HS:
Those are consistent with this 3.66 grams?

SA:
Yes, in this kind of analysis…

HS:
Dalam analisa seperti ini.

SA:
… you don’t expect numbers to match perfectly.

HS:
Ya kita tidak mengharapkan ada angka yang tepat sama.

SA:
But it should be more or less similar.
HS:
Tapi harus kurang lebih sama

SA:
That is what you see in these data.

HS:
Itulah yang terlihat dalam data ini.

LMPP:
Ah, so that is why, the green one, you said that WHO measurements on mercury levels in Buyat Bay are consistent or concur with the amount of mercury flowing into Buyat Bay.

SA:
That is the reason why I say this is consistent.

HS:
Itu lah alasannya kenapa saya katakan konsisten.

LMPP:
Let’s return to the previous slide. The one before, the one before…

HS: 
You go back to the previous slide please.
LMPP:
The data from Police Puslabfor results indicated that the amount of mercury in Buyat Bay is 2,000,000 percent more that the mercury flowing into Buyat Bay, where this is something impossible.

HS:
So this is something which is observed.

SA:
Yes, again I would say it is unexplainable by quantitative [analysis].
HS:
Sekali lagi saya katakan tidak dapat dijelaskan dengan cara kuantitatif.

LMPP:
Alright. Expert, please sit down, I would like to move on to question number three. Please be seated.

HS:
Expert Witness you can sit now, I want to continue with question number 3.

LMPP:
Expert, if I asked you earlier about…

HS:
I like to ask you a question which related with the…

LMPP:
… Puslabfor examination report…

HS:
Police.

LMPP:
… I would like to continue to…

HS:
I would like to continue with the…

LMPP:
… the report of KLH Technical Team, November 2004.

HS:
Report of KLH Technical Team dated November 2004.

LMPP:
… which I am holding in my hand now. Have you seen this?

HS:
Which is in my hand, did you ever see this report?

SA:
Yes, I have seen that report.
HS:
Ya saya lihat laporan, saya pernah lihat laporan.

LMPP:
Maybe you could look at it first, perhaps, before [you] asnwer what is it that you are looking at, because this is letter evidence submitted by the Public Prosecutors. I don’t know what evidence number.

HS:
Because this is one of the evidence from the Public Prosecutor.

LMPP:
What is the evidence number?

UN:
P4.

LMPP:
Yes, that is P4. Alright, Expert, have you read this before?

HS:
So you have read this book, you saw this?

SA:
Yes. I have reviewed that study.
HS:
Saya sudah mengkaji penelitian tersebut

SA:
More specifically I have reviewed all the analysis that deals with data.

HS:
Saya secara spesifik telah mengkaji kembali semua analisa yang berkaitan dengan data‑data di sana.

LMPP:
Alright. So you have read, and you have even analyzed all that deals with data?

HS:
So you have read and analysis all that related to the data?

SA:
That is correct.
HS:
Ya itu benar.

LMPP:
Then, could you explain to this court the process and the results or the findings of your analysis related to this report?

HS:
If that so can you explain to the court the process and the result of your analysis or your finding related to that report?

SA:
I focused my analysis…
HS:
Saya menitik beratkan analisa saya pada.

SA:
… particulary on the calculation of hazard index.
HS:
Khususnya pada perhitungan indek bahaya.

SA:
I found that the calculations were incorrectly done.
HS:
Saya mendapatkan bahwa perhitungan itu telah dilakukan dengan tidak tepat.

SA:
That has lead to overestimation…

HS:
Yang kemudian menghasilkan estimasi berlebih.

SA:
… of risk from fish consumption…

HS:
Dari yang disebakan oleh resiko konsumsi ikan.

SA:
… by a factor of more than 4000.
HS:
Dengan suatu faktor kelebihan 4000.

SA:
Your Honor, could I use the silde to explain?
HS:
Yang Mulia bolehkan saya menggunakan slide untuk menunjukkan kepada sidang?

J III:
Please.

LMPP:
But first, I would like to ask, so that this court can follow. You said earlier that the focus was on the toxic index or hazard index, as you said. Could you explain what is meant by hazard index?

HS:
Before that I would like to ask you some question so this court can understand your explanation, you mentioned before that you are focusing on the index hazard, what do you mean by index hazard?

SA:
Hazard index...
HS:
Indek berbahaya...

SA:
… is a metodology that was developed by US EPA…
HS:
Adalah satu metodologi yang dikembangkan oleh US EPA.

SA:
… in about 1999.

HS:
Pada tahun 1999.

SA:
And the purpose of this methodology…
HS:
Dan tujuan metodologi ini adalah.

SA:
… was to quantitively evaluate…
HS:
Untuk mengevaluasi secara kuantitatif.

SA:
… that if you eat any food items…
HS:
Apabila anda memakan salah jenis makanan.

SA:
… that may contain any metal…

HS:
Yang mungkin mengandung salah satu logam.

SA:
… given the quantity of food you eat…
HS:
Dengan diketahui jumlah makanan yang kita makan.

SA:
… is it going to cause any health risk.

HS:
Apakah akan menyebabkan suatu resiko terhadap kesehatan.

SA:
So it is a method for evaluating health risk from food consumption.

HS:
Ini merupakan suatu metoda untuk menghitung resiko kesehatan akibat atau yang disebabkan oleh konsumsi makanan.

SA:
It uses a standard…

HS:
Di sini digunakan suatu standar.

SA:
… which is called reference dosage.
HS:
Yang disebut dosis acuan.

SA:
Reference dosage like the discharge standard.
HS:
Dosis acuan sama dengan standar dari pembuangan.

SA:
Just like you are not expected to exceed the discharge standard.

HS:
Jadi sebagai manapun kita diharapkan tidak melebihin standar pembuangan.

SA:
Similarly, you are not expected to exceed the reference dosage limit.
HS:
Demikian pula kita diharapkan tidak melebihi standar acuan.

SA:
And if you exceed the reference dosage limit…
HS:
Dan apabila dilewati acuan, standar acuan.

SA:
… it means there is a risk of health impacts.

HS:
Berarti terdapat resiko dampak kesehatan.

SA:
It does not mean that there will be a health impacts…

HS:
Itu belum berarti bahwa ada dampak kesehatan.

SA:
… it’s just that there would be a risk.
HS:
Itu mengatakan hanya ada resiko terjadinya dampak kesehatan.

LMPP:
Alright. That was what hazard index means, or toxicity index, yes?

HS:
So that what was mean by hazard index?

SA:
That is correct.
HS:
Ya benar.

LMPP:
Alright. You can continue about your findings after reading and analyzing the research report dated 8 November 2004. Please.

HS:
You can explain now about what you found.

SA:
Okay, thank you. This slide shows table 3.7…

HS:
Slide tabel 3.7 ini menunjukkan…

SA:
… from the Technical Team Report.
HS:
Hasil daripada laporan Tim Teknis KLH.

SA:
This table…
HS:
Tabel ini.

SA:
… explains… show the values of hazard index.
HS:
Menunjukkan nilai dari pada indek bahaya.

SA:
And the last columns shows…
HS:
Dan kolom yang terakhir menunjukkan.

SA:
… the values…
HS:
Nilai-nilai.

SA:
… of the hazard index.

HS:
Dari indek bahaya.

SA:
And if the index is greater than one…
HS:
Apabila indek lebih besar dari satu.

SA:
… which means you have exceeded the reference dosage…

HS:
Berarti anda telah melewati dosis acuan.

SA:
… then there is health risk.
HS:
Maka ada resiko bahaya.

SA:
So I did a due diligence on this table.

HS:
Jadi saya melakukan, evaluasi ketepatan pada tabel ini.

SA:
Let me first show just...
LMPP:
May I interrupt perhaps. Your Honor, this is in table 3.7 in evidence P4 from the Public Prosecutors, or in 3.8 in evidence P4 of the Public Prosecutor, what is shown on this slide, perhaps if you’d like to know. Go on.

HS:
Yeah, you may continue.

SA:
So I first looked at just the top part of the table.
HS:
Saya pertama melihat kepada kelompok atas daripada tabel ini.

SA:
I will mark all the items…
HS:
Saya akan memberi tanda kepada semua…

SA:
… in red data wrong.

HS:
Yang salah dengan merah.

SA:
This item kg/day …
HS:
Ini titik ini mengenai kg/hari.

SA:
… it should actually be kg/meal.

HS:
Harusnya kg/sajian makan, asupannya.

SA:
The Technical Team has used the values 0.5 kg…
HS:
Teknikal Team Teknis menggunakan nilai ½ kg/sekali makan.

SA:
… but the actual value should be 0.16kg/meal.

HS:
Nilai yang sebenarnya harus 0,16kg/sekali makan.

SA:
It’s unrealistic to eat 0.5 kg fish/meal.
HS:
Adalah tidak realistik untuk makan ½ kg ikan sekali makan.

SA:
This error…

HS:
Kesalahan ini.

SA:
… created a 300% overestimation.

HS:
Menciptakan suatu estimasi berlebih sebanyak 300%.

SA:
This meal/year…

HS:
Which one?
SA:
This one is meal/year…
HS:
Ini adalah sajian makan/tahun.

SA;
… it should be meal/day.

HS:
Seharusnya asupan/hari.

SA:
According to the Technical Team…
HS:
Menurut Tim Teknis.

SA:
… people eat 10 meals, 8 meals and 5 meals a day.
HS:
Orang makan 10 kali, 8 kali dan 5 kali per hari.

[Recording interrupted]

HS:
Tapi kita tahu bahwa manusia makan.

SA:
These values…

[Recording interrupted]

HS:
Bersama akan menghasilkan lebih atau 4500, 4500% kelebihan estimasi.

SA:
If I do the correction in this table…
HS:
Apabila saya koreksi kemudian tabel ini.

SA:
… then all these numbers are wrong.

HS:
Maka nilai-nilai semua yang salah.

SA:
And there are only two calculations that are correct.
HS:
Hanya ada 2 perhitungan yang benar.

SA:
And in both those calculations you see hazard index is less than one.
HS:
Dan kita lihat pada 2 perhitungan yang benar itu bahwa indek bahaya adalah kurang dari satu.

SA:
So if the calculation is done correctly…
HS:
Jadi apabila perhitungan dilakukan dengn benar.

SA:
… the conclusion will be that fish are safe…
HS:
Maka kesimpulan adalah bahwa ikan adalah aman.

SA:
… for adults as well children.
HS:
Untuk, aman dikonsumsi untuk orang dewasa maupun anak-anak.

SA:
But you take their calculations in Technical Team report…

HS:
Tapi apabila anda mengambil perhitungan dari Tim Teknis dalam laporannya.

SA:
… that is 4500% overestimate.

HS:
Maka terdapat 4500% estimasi berlebih.

SA:
And you get the different conclusion.

HS:
Dan tentu anda mendapatkan kesimpulan yang berbeda.

LMPP:
Alright, Expert.  So after reviewing the November 2004 KLH report using that hazard index methodology, it has explained how the calculations were done. So based on the data, yeah, or the existing numbers in the research results, the correct conclusion is… what is correct is that the fish are safe for consumption by adults and children alike, the fish found in Buyat Bay?

HS:
So after you reviewed this report from November 2004 by using this hazard index methodology, you have explain how you calculated based on the data or numbers from the research result is the fish are safe to be consumed by adults as well as children, the fish from Buyat Bay?
SA:
The fish according to the data…

HS:
Menurut data.

SA:
… if you apply hazard index correctly…
HS:
Apabila diterapkan indek bahaya dengan benar.

SA:
… the conclusion you will get…
HS:
Maka kesimpulan yang akan anda peroleh.

SA:
… that fish from Buyat Bay…
HS:
Bahwa ikan dari Teluk Buyat.

SA:
… are safe for consumption…

HS:
Adalah aman untuk dimakan.

SA:
… by both children and adults.

HS:
Baik untuk anak-anak dan orang dewasa.

SA:
Even if they eat seven times more fish…

HS:
Bahkan apabila mereka makan 7 kali lebih banyak ikan.

SA:
… than what they eat today…
HS:
Dibandingkan dengan apa yang mereka makan hari sekarang.

SA:
… it will still be safe.
HS:
Maka masih tetap aman.

LMPP:
So even based in the data in this report…

HS:
So even based on the information or data in this report.

LMPP:
… if it is calculated correctly…

HS:
If properly or rightly calculated.

LMPP:
… there [should be] no error like you have explained.

HS:
That wont be a mistake as shown here in red.
LMPP:
The conclusion is…

HS:
The conclusion would then be.
LMPP:
… that the fish in Buyat Bay…

HS:
The fish in Buyat Bay.
LMPP:
… are safe to be consumed by adults and children.

HS:
Are safe to be consumed by adults and children.

SA:
That is correct, in fact…
HS:
Itu benar, sebenarnya…

SA:
… if you look at the conclusion of this report…
HS:
Apabila anda membaca kesimpulan laporan ini.

SA:
… it is not only incorrect from quantative point of view…

HS:
Bukan saja keliru dari sudut pandang kuantitatif.

SA:
… but it is inconsistent in it’s own conclusion.
HS:
Tapi bahkan tidak konsisten dengan kesimpulannya sendiri.

SA
Because if the report said that fish are contaminated…
HS:
Apabila laporan karena, apabila laporan mengatakan bahwa ikan terkontaminasi.

SA:
… and the water is clean…
HS:
Dan air adalah bersih.

SA:
… it is inconsistent.

HS:
Maka tidak konsisten.

SA:
But if you do the right calculation…
HS:
Apabila anda melakukan kalkulasi atau perhitungan yang benar.

SA:
… then you get consistent conclusion.
HS:
Maka akan diperoleh, kesimpulan yang konsisten.

SA:
Because the water is clean.
HS:
Karena air bersih.

SA:
Therefore, the fish are clean.
HS:
Maka ikan tentu bersih juga.

SA:
So, in fact from the quantative analysis…
HS:
Dari, pada kenyataannya dari 2 analisa kuantitatif.

SA:
… you can arrive at the same conclusion.
HS:
Anda akan capai eksimpulan yang sama.

SA:
So the conclusion in the current Technical Team report…
HS:
Jadi kesimpulan dalan laporan teknis KLH tersebut.

SA:
… because of the calculation error, is wrong.
HS:
Karena perhitungan yang salah, kesimpulannya juga salah.

LMPP:
Alright. That was the explanation, additionally there is inconsistency in the quantitative conclusion. So between the water and the fish, there should be consistency.

HS:
So you have explaining inconsistency quantitative conclusion, so the water and the fish actually should be balance water clean fish clean, is that what you mean?

SA:
That is correct.
HS:
Ya itu benar.

LMPP:
And it turns out the conclusion was not like that.

SA:
That is true.
HS:
Ya benar demikian.

LMPP:
Alright. Please. Your Honor, enough from me for now. I don’t know, maybe there’s…

MK:
Thank you, Honorable Panel, for the opportunity.

HS:
I don’t know. Your Honor, the Witness is asking, if allowed, Your Honor, may he have a glass of water?

J III:
He may. Please.

SA:
Thank you.

HS:
You can put it down here.

MK:
Alright. Let us continue. Expert, earlier you stated that in 2002 until 2004 [you] assisted KLH in preparing or compiling a quantitatie model [called] Proper.

HS:
You did mention that in the year 2002 until 2004 you help the KLH preparing Proper quantitative method.

SA:
That is correct.
HS:
Itu benar.

MK:
Since it was applied or introduced, and then Proper was applied by KLH, how many companies took part in that Proper, to your knowledge?

HS:
Since it’s been introduced and implemented by the KLH, how many companies took part in this Proper system on your knowledge?

SA:
Based on what I can remember in 2003…
HS:
Berdasarkan apa yang saya ingat pada tahun 2003.

SA:
… I think about 80 companies were rated.
HS:
80 perusahaan diberi peringkat.

SA:
In 2004…

HS:
2004.

SA:
… about 250 companies were rated.

HS:
250 perusahaan diberi peringkat.

SA:
And in 2005…
HS:
Dan pada tahun 2005.

SA:
… 466 companies were rated.

HS:
466 perusahaan diberi peringkat.

MK:
Alright. In 2003, 80 companies were rated. 2004, 250 companies were rated, and then in 2005, 466 companies were rated by KLH. About how many companies received red and black, as you recall?

HS:
So in 2003 about 80 companies, 2004 about 250 companies and 2005 about 466 were rated by KLH, how many companies received the red and black rating?

SA:
I think more tahan 30% of the companies…
HS:
Saya pikir lebih dari 30% dari perusahaan-perusahaan tersebut.

SA:
… were in the red and black categories.
HS:
Berada dalam kategori merah dan hitam.

MK:
Around 30% of those companies received black and red ratings?

SA:
More than 30%.
HS:
Lebih dari 30%.

MK:
… of the companies received red and black ratings. How many companies were criminally prosecuted?

HS:
And from those companies who got red and black how many company were brought to the court in criminal case?

SA:
To the best of my knowledge…

HS:
Sejauh pengetahuan saya.

SA:
… no company has been brought to the court based on black and red rating.

HS:
Belum ada satu perusahaan yang dituntut berdasarkan peringkat merah dan hitam tersebut.

MK:
So there is not yet a company, even though they received red and black, that has been criminally prosecuted to your knowledge?

HS:
So although they got red and black rating they did not brought to the court, according to your knowledge?

SA:
Yes. And if you look at the principle of Proper…

HS:
Ya dan apabila anda melihat prinsip daripada Proper.

SA:
… that KLH adopts…
HS:
Yang telah diadopsi oleh KLH.

SA:
… the concept is…
HS:
Konsepnya adalah…

SA:
… to inform the companies…

HS:
Memberitahu kepada perusahaan-perusahaan tersebut.

SA:
… and give them time to improve.

HS:
Dan memberikan mereka waktu untuk memperbaiki.

SA:
So there are 2 steps. 

HS:
Jadi ada 2 langkah.

SA: 
First is to inform them about their performances…

HS:
Pertama adalah memberitahu tentang kinerjanya.

SA:
… and then expect them to improve.
HS:
Dan mengharapkan, yang kedua mengharapkan mereka meningkatkan kinerjanya.

SA:
But I have looked at the data.
HS:
Tapi saya sudah melihat data tersebut.

SA:
And even when company continued to be red…
HS:
Dan bahkan dimana perusahaan-perusahaan tetap berlanjut pada peringkat tersebut.

SA:
… I am not aware of any legal case.
HS:
Saya belihat melihat adanya suatu kasus pengadilan yang diterapkan.

MK:
Alright. Conversely, how many companies have ever received gold rating in Indonesia?

HS:
How many companies got the gold rating?

SA:
Gold rating, no company has gold rating. It is a very tough standard.

MK:
There has never been. None received gold rating.

HS:
Sorry, give the opportunity so that…

MK:
Okay, please, yes, please.

HS:
So there is no company got the gold rate?

SA:
That is correct.

HS:
Ya benar tidak ada perusahaan yang mendapat peringkat emas.

MK
Thank you. Enough, Your Honors. Perhaps our colleagues would like to continue.

PS:
Your Honor, considering that the time is already 12 noon, and we still have the Public Prosecutors, are we to continue until a break or…

J III:
Just continue, that one question. And then we’ll determine how…

HS:
We continue with the question.
PS:
Alright, alright, alright. Expert and Witness, if I listened to it you said that you have studied all the results from the Integrated Team that’s been mentioned and shown in this Court. Is it P4 or what is referred to as the results from the Integrated Team? I would like to inform you that the method for fish consumption and arsenic with Daily Acceptable, Daily Intake calculation… I repeat… Acceptable Daily Intake or ADI, refers to the International Center For Environmental and Industrial Toxicology. And one more refernce was volume 3 Chulabron Research Institute, from 1996, about hazard index. My question, have you seen or do you know what are actually the standards of Chulaborn Research Institute? And can you Saudara compare it with what was done by the Integrated team in performing the research which you have studied? Please. 

HS:
I have been listening to you that you mention you have study the entirety the result of Integrated Team which was mentioned and showed in this court, is that Integrated Team.  I would like to let you know that methode the risk of fish consumption [tidak jelas] arsen and according to the daily intake acceptable daily as referring to International center for Environmental and Industrial Toxicology it refers to Volume 3 Chulabron Research Institute 1996 regarding hazard index.  My question is that do you see standard from Chulabron Research Institute and can you compare it with by Integrated Team performing that you have read?
SA:
I have reviewed…

HS:
Saya telah mengkaji…

SA:
… the reference that Technical Team say…
HS:
Referensi yang telah dibaca Tim Teknis tersebut…

SA:
… in their report.
HS:
Dalam laporan mereka.

SA:
With reference to hazard index…
HS:
Berkaitan dengan indek bahaya.

SA:
… I called the Chulaborn University…
HS:
Saya kemudian menelpon Universitas Chulaborn.

SA:
… and obtained the original references…

HS:
Dan mendapatkan referensi yang asli dari mereka.

SA:
… to check the application of the formula.
HS:
Untuk mengecek aplikasi rumus mereka.

SA:
And I found out the formula was incorrectly applied.

HS:
Dan saya temukan bahwa rumus mereka diterapkan secara tidak benar.

SA:
In fact, I went one step deeper…
HS:
Bahkan saya melanjutkan satu langkah lebih dalam.

SA:
… to see what is the original source…
HS:
Untuk melihat apa yang merupakan sumber asli.

SA:
… of Cholaborn Univesity document.

HS:
Dari dokumen yang dikeluarkan oleh Universitas Cholaborn.

SA:
I found that the reference Cholaborn uses…
HS:
Dan saya temukan bahwa acuan yang digunakan oleh Chulaborn.

SA:
… is actualy based on the methodology developed by US EPA in 1989.
HS:
Pada dasarnya, didasarkan pada metodologi yang dikembangkan oleh USEPA pada tahun 1989.

SA:
… and I checked the calculation of the hazard index…
HS:
Dan kemudian saya mengecek perhitungan indek bahaya.

SA:
… from both resources…
HS:
Dari 2 sumber tersebut.

SA:
… to make sure that my conclusions are correct.
HS:
Untuk memastikan bahwa kesimpulan saya adalah benar.

SA:
And I indeed found that the formulas were incorrectly applied.
HS:
Dan saya memang benar menemukan bahwa mereka telah menggunakan formula-formula atau rumusan ini dengan tidak tepat.

PS:
Was it the inaccuracy of the Integrated team that you demonstrated on the screen there?

HS:
Is it the wrong implementation of this Team, is that what you explain on the slide?

SA:
The error can be of 2 types.
HS:
Ada dua jenis kesalahan.

SA:
The first error could be from using the formula incorrectly from the reference.
HS:
Satu adalah menggunakan rumus salah dari acuan.

SA:
So you have the right formula.
HS:
Jadi ada rumus yang benar.

SA: 
When you apply it…
HS:
Tapi waktu diterapkan.

SA:
… you applied it incorrectly.
HS:
Diterapkan dengan tidak benar.

SA:
That is error source one.

HS:
Itu adalah sumber pertama dari kesalahan.

SA:
Then the second error is…
HS:
Dan kesalahan kedua adalah.

SA:
… when you apply the wrong data.
HS:
Apabila anda menerapkan data yang keliru.

SA:
In the case Technical Team report…
HS:
Dalam hal tim, laporan Tim Teknis ini.

SA:
… I found both errors.
HS:
Saya temukan dua-dua kesalahan tersebut.

SA:
The formula is incorrect…
HS:
Yaitu bahwa rumus yang ditulis salah.

SA:
… and the data are also incorrect.
HS:
Dan datanya pun salah.

PS:
Could you demonstrate which ones of the data and formula that are wrong in that table earlier? If there is I will continue. If there is none I will not continue on.

HS:
Can you show which data or formula which are incorrect, if you can I can continue...

J III:
I thought there was only one question. [You said] there was only one question.

PS:
Yeah, that one question is still about the daily intake, if that has a toxic effect, Sir. So that dailiy intake, what is the reference that it used.

HS:
Well, if you allow, could it be shown on the screen?

J III:
Please, show.

HS:
Yes you are allowed to show.
SA:
It is the same slide I could show?
HS:
Slidenya sama dengan tadi yang saya tunjukkan.

PS:
Yes.

J III:
If you can, when you ask questions, do not say you have one question and then there’s more. It’s better that you don’t say one question, you see.

PS:
Alright, Sir. My question is, where is the wrong formula? Where is the wrong data?

HS:
The question is where is the wrong formula?
SA:
The wrong formula is over here.

HS:
Ya data, rumus yang salah ada di sini.

[Recording stopped]

[TN: MISSING TRANSCRIPT HERE. GOING STRAIGHT TO THE PROSECUTORS]
SA: 
For an expert…

HS:
Bagi seorang Ahli.

SA:
… who works mainly with data…
HS:
Yang bekerja terutama dengan data.

SA:
… it is very important…

HS:
Adalah sangat penting.

SA:
… to go to the site…

HS:
Untuk pergi ke lokasi.

SA:
… for visual and qualitative validation.

HS:
Untuk validasi visual dengan melihat dan data kualitatif.

HS:
That kind of field visit…

SA:
Kunjungan lapangan seperti itu.

HS:
… confirms the statistical conclusion.

SA:
Memperkuat kesimpulan-kesimpulan statistik.

HS:
… and it improves the validity of data analysis.

SA:
Dan meningkatkan validitas daripada analisa data.

PP2:
Alright. And then on your visit to PT NMR did you only have a visual look or did you also perform laboratory tests, whether they agree or not with the data that you obtained?

HS:
Did you on your visit to PT NMR were you only visually looking or did you also conducting laboratory test enclosing with data you obtain, did you any laboratory treatment?
SA:
No. As quantitative analyst…
HS:
Sebagai seorang Ahli Analisa Kuantitatif.

SA:
… my job is not to collect primary data.
HS:
Tugas saya bukan mengumpulkan data primer.

SA:
That is the job of other experts.

HS:
Itu adalah tugas para ahli yang lain.

SA:
My job is to take all the data collected by specialists…

HS:
Tugas saya adalah mengumpul data yang telah dikumpulkan oleh para ahli lainnya.

SA:
… and conduct statistical analysis…

HS:
Dan melakukan analisa statistic.

SA:
… to draw conclusions that can be justified by data.

HS:
Untuk menarik kesimpulan yang dapat dijustifikasi atau dibenarkan oleh data.

PP2:
Alright. And then I would like to move on to your opinion earlier about the results of the forensics lab of National Police Headquarters. About the amount of arsenic or mercury, the one that is 77,000. Expert, you said that that number is difficult to explain quantitatively. What I want to ask… but could that number possibly occur in certain conditions?

HS:
I want to move to your opinion about result of police laboratory regarding the number of the total, is it mercury or arsen 77.000?
SA:
Mercury.

HS:
Can you mention as an expert that numbers unexplainable quantitatively, I would like to asked you that the number can happen in a certain condition?

SA:
That number…

HS:
Angka tersebut…

SA:
… is hard to justify with quantitative analysis.

HS:
Sulit untuk dibenarkan menurut analisa kuantitatif.

SA:
If everyday…

HS:
Apabila setiap hari.

SA:
… 3.66 gram coming in…

HS:
3,66 gram masuk ke dalam Teluk Buyat.

SA:
… it cannot add up to 77.000 gram.

HS:
Tidak dapat menjadi bertambah menjadi 77.000 gram.

SA:
In fact, if I may take permission of Your Honor to show the slide to explain this.
HS:
Sebenarnya, kalau saya bisa menunjukkan, diizinkan oleh Yang Mulia untuk menjelaskan hal ini dengan slide.
PP2:
We think the slide is like that one eaelier. We are clear on that already, but is it… what I want to ask, is it possible that there is a situation, in a certain moment, the results show like what appears in the results from Puslabfor of the Police Headquarters?

HS:
Yes I have enough from the slide yes its clear, the question is, is that possible to certain condition that the result shows which have mentioned in police report?

SA:
Respected Counsel, I would like to use the slide to answer that question precisely.

HS:
Yang Terhormat, saya mau menjawab dengan menunjukan slide supaya tepat.

J III:
Actually, it’s been said earlier that it’s impossible. But go ahead, just open it again.

SA:
According to my calculation…

HS:
Menurut perhitungan saya.

SA:
… there is only around 3.66 grams of mercury…

HS:
Hanya ada 3,66 gram merkuri.

SA:
… that is coming in.

HS:
Yang masuk ke dalam laut tersebut.

SA:
Your question is…

HS:
Pertanyaan anda adalah…

SA:
… can that amount justify 77,000 grams?

HS:
Apakah jumlah itu bisa membenarkan 77.000 gram?

SA:
So let me explain how small is 3 grams.

HS:
Mari saya jelaskan, betapa kecil 3 gram merkuri.

SA:
3.66 gram mercury…
HS:
3.66 gram merkuri.

SA:
… that is coming in to Buyat Bay…

HS:
Yang masuk dalam Teluk Buyat.

SA:
… from the tailing…

HS:
Dari tailing.

SA:
… is equal to the amount of mercury…

HS:
Adalah sama dengan jumlah merkuri.

SA:
… in 4 thermometers.

HS:
Yang terdapat dalam 4 termometer.

SA:
It is so small…

HS:
Begitu kecil jumlahnya.

SA:
… that most of the measurements…

HS:
Kebanyakan dari perhitungan ini.

SA:
… that’s why it could not be detected.

HS:
Tidak bisa dideteksi.

SA:
That’s why…
HS:
Karena itu.

SA:
… the studies show that the mercury level is between 0 and 0.5.
HS:
Studi menunjukkan bahwa merkuri antara 0 dan 0,5.

SA:
But WHO study…

HS:
Tapi penelitian WHO.

SA:
… had very modern instruments.

HS:
Mempunyai peralatan yang lebih modern.

SA:
And they measured…

HS:
Dan mereka bisa mengukur.

SA:
… that actually the level of mercury.

HS:
Bahwa sebenarnya kadar merkuri.

SA:
… is only 0.2 nano gram…

HS:
Hanya 0,2 nano gram.

SA:
… which is close to 0.

HS:
Yang hampir mendekati 0.

SA:
But let me explain how small is 0.2 nano gram.

HS:
Tapi mari saya jelaskan betapa kecil 0,2 nano gram.

SA:
1 nano gram…
HS:
1 nano gram.

SA:
… is as small as…

HS:
Sama kecilnya dengan.

SA:
… as 1 second in 32,000 years.

HS:
Seperti 1 detik dalam 32.000 tahun.

SA:
0.2 nano gram…
HS:
0,2 nano gram.

SA:
… is as small as 1 second…

HS:
Sama dengan 1 detik.

SA:
… in 160,000 years.
HS:
Dalam 160.000 tahun.

SA:
So if we are talking that small amount of mercury…

HS:
Sehingga kalau kita berbicara dengan jumlah merkuri yang sekecil itu.

SA:
You asked me can I justify 77,000 grams?

HS:
Anda menanyakan saya apakah saya bisa membenarkan 77.000 gram.

SA:
I cannot justify 77,000 gram.
HS:
Saya tidak bisa membenarkan 77.000 gram.

SA:
If the mercury level is this low…

HS:
Jika kadar merkuri sedemikian rendah.

J III:
Clear already?

PP2:
Yeah. Alright. This is actually like the explanation earlier. We have already understood that matter. But perhaps the Expert not [sic] misunderstood what we asked. What we asked, is it possible that in one moment, one time, in a certain bay, it is possible to have such a large content like the result from Puslab?

HS:
Yes this is like the explanation before, we understand this but perhaps the Expert Witness misunderstood with I asked.  What he asking is it possible in one time or in one moment in a bay not Buyat Bay there was such number concentration that mentioned by police report?

SA:
I don’t know about other bays…

HS:
Saya tidak tahu mengenai Teluk-Teluk lain.

SA:
… because I don’t have the data on the inflow.
HS:
Karena saya tidak mempunyai data tentang masuknya, arus masuknya.

SA:
But in the Buyat Bay…

HS:
Tetapi di Teluk Buyat.

SA:
… using the quantitative logic…

HS:
Dengan menggunakan logika kuantitatif.

SA:
… it is not possible…

HS:
Tidak mungkin.

SA:
… to find 77,000 grams of mercury…

HS:
Untuk menemukan 77.000 gram merkuri.

SA:
… in a day when only 3.66 grams coming in.

HS:
Pada suatu hari di mana hanya 3.66 gram yang masuk.

PP2:
Alright, thank you. Perhaps enough for our questions.

J III:
We invite the Defendant, are there any question or response to the Expert Witness’ testimony?
RBN Questions & Comments

RBN:
Thank you Your Honor.  I do have a few questions for this particular…
HS:
Terima kasih Yang Mulia, saya punya beberapa pertanyaan.

RBN:
My first question is…

HS:
Pertanyaan pertama saya adalah.

RBN:
… relating to Proper.
HS:
Berkaitan dengan Proper.

RBN:
How many percent of the companies who are involved with the Proper in Indonesia, to your knowledge or your best estimate, actually receive the green rating?

HS:
Berapa persen dari perusahaan-perusahaan di Indonesia yang mempunyai green rating?

SA:
There are approximately 4–5% of companies that get a green rating.
HS:
Ada kurang lebih 4-5% perusahaan yang mendapat peringkat hijau.

RBN:
Okay. Now, I would like to call your attention if I may, Your Honor, to view slides.

HS:
Sekarang saya ingin Saudara melihat beberapa slide.
RBN:
Okay. The first slide is a copy of the RKL/RPL report.
HS:
Slide yang pertama adalah laporan RKL/RPL.

RBN:
Now, then, I just want to call your attention to one column, say the column of mercury per day in concentration. My question is, can you make a determination just on the concentration or can you draw conclusion on the concentration without looking at other numbers in the chart?

HS:
Ok, saya minta Saudara Saksi memperhatikan data dari RKL/RPL ini mengenai tailing, dapatkah Saudara memperhatikan kolom yang menunjukkan konsentrasi harian merkuri, apakah angka-angka konsentrasi itu secara tersendiri relevan dan dapat Saudara tarik kesimpulan berdasarkan angka konsentrasi ini saja tanpa memperhatikan angka-angka lain pada grafik ini?

SA:
According to the principle of environmental scientist…

HS:
Sesuai dengan prinsip-prinsip ilmu pengetahuan lingkungan.

SA:
… environmental impact is determined by the quantity of pollution load.

HS:
Dampak lingkungan ditentukan oleh kuantitas daripada polusi.

SA:
Pollution load depends on the concentration and volume.

HS:
Beban polusi tergantung pada volume dan konsentrasi.

SA:
So if we make decisions based only on concentration…

HS:
Jadi apabila Anda hanya menentukan pandapat berdasarkan konsentrasi saja.

SA:
… it would be an incomplete indicator.

HS:
Maka ini merupakan indikator yang tidak lengkap.

RBN:
So what you think is that concentration must be read with a volume to evaluate this chart standard, and that’s why this chart permits both volume and concentration. Is that correct?

SA:
That is correct to evaluate environmental impact.

HS:
Excuse me, can you wait a minute, I translate first.

SA:
Sorry.

HS:
Dengan demikian, apa yang Saudara katakan adalah bahwa konsentrasi juga harus dikaitkan dengan volume agar dapat dilakukan penilaian standar pembuangan dan itulah alasannya mengapa suatu izin pembuangan mencakup baik volume maupun konsentrasi.  Apakah hal ini benar, is this correct?

SA:
That is correct.

HS:
Ini benar.

RBN:
Thank you. Next slide, please.

HS:
Slide yang kedua.

RBN:
I would like to now call your attention to diagram of what most people call framework for analysis, regarding PT NMR tailing this chart. In the indictment there are allegations that PT NMR mine tailing place on the bottom of Buyat Bay impact both sea water quality and marine sediments. Sea water and sediments then impact the marine fish which in turn is consumed by residents, causing impact to their health.

HS:
Saya ingin Saudara sekarang memperhatikan bagan aliran kerangka analisa mengenai pembuangan tailing PT NMR, dalam surat dakwaan dituduhkan bahwa tailing tambang PT NMR yang ditempatkan pada dasar Teluk Buyat telah berdampak pada kualitas air laut dan sedimen laut.  Air laut dan sedimen kemudian berdampak pada mutu biota laut dan ikan yang pada gilirannya kemudian bila dikonsumsi oleh penduduk Teluk Buyat berdampak pada kesehatan mereka.  Slide berikutnya.

RBN:
Ok now, as an Expert Witness, I would like to walk through this analysis of tailing impact.  First, lets look at the liquid portion PT NMR’s tailing from several samples. We can see that PT NMR discharged only 7%-10% of what was permitted and considered within environmental capacity. Would you suspect or anticipate that such a small loading permitted by the Government would normally create adverse impact to sea water quality?
HS:
Pertama-tama mari kita memperhatikan bagan cairan dari tailing PT NMR.  Dari berbagai sample dapat kita lihat bahwa PT NMR hanya membuang antara 7 - 10% dari jumlah yang diizinkan dan yang dianggap masih jauh di bawah daya dukung lingkungan.  Apakah Saudara akan mengharapkan atau mengantisipasi bahwa pembebanan yang begitu kecil di bawah jumlah yang diizinkan Pemerintah akan menghasilkan dampak negatif pada kualitas air laut?

SA:
I see in the chart that…

HS:
Saya melihat dalam peta ini...

SA:
… that the load values are 7 and 10% of the standard.

HS:
Bahwa nilai beban adalah antara 7 dan 10% dari standar.

SA:
That is the green level of performance.

HS:
Ini merupakan tingkat kinerja hijau.

SA:
At that level of performance, I don’t expect any negative environmental impact.

HS:
Dan pada tingkat tersebut, saya tidak mengharapkan atau mengantisipasi ada dampak pada lingkungan.

RBN:
Now, I would like to call your attention to this solid fraction of tailings which does contain some quantiy of cinnabar which is a compound of mercury and sulfate, and ferrous arsenic, a compound of arsenic and iron. Both PT NMR and later in 1999, the provincial Government, conducted TCLP or Toxicity Characteristic Leaching Test. In your expert opinion, would the solid fraction of tailing placed with the natural sediments be a cause for concern?

HS:
Sekarang kita lihat bagian padat dari tailing yang mengandung sejumlah kecil cinnabar yaitu suatu senyawa merkuri dan belerang dan fero arsent yaitu suatu senyawa arsenat dan besi.  Baik PT NMR dan kemudian pada tahun 1999, Pemerintah Provinsi Sulawesi Utara telah melaksanakan suatu uji TCLP atau Toxicity Characteristic Leaching Procedure Task.  Dalam pandangan Saudara sebagai Ahli, apakah bagian padatan dari tailing yang ditempatkan bersama sedimen alamiah menjadi masalah yang membahayakan?
SA:
I have looked at the TCLP data and conduct a statistical analysis.

HS:
Saya telah melihat data TCLP dan melakukan analisa statistik.

SA:
And my probability test showed…

HS:
Dan tes kemungkinan saya telah menunjukkan bahwa.

SA:
… the TCLP values are always within the safe limit.

HS:
Bahwa nilai-nilai TCLP berada di dalam batas-batas yang aman.

SA:
I’m very…

[Recording interrupted]

SA:
The sample size is quite large…
HS:
Karena…

[Recording interrupted]

RBN:
Now look at the living environment of the sea. First, we looked at over 800 samples of water taken by PT NMR and other institutions over the life of the mine. Do you see any adverse impacts or potential for impact from the water from mine tailings?
HS:
Sekarang mari kita tinjau bagaimana keadaan lingkungan hidup yaitu laut…

[Recording interrupted]

HS:
800 lebih sampel air laut telah diambil oleh PT NMR dan lembaga-Lembaga lain selama masa pengoperasian tambang.  Apakah Saudara melihat adanya dampak negatif pada air laut akibat tailing tambang?

SA:
I don’t see any indication of any negative impact.

HS:
Saya tidak melihat adanya indikasi ada dampak yang negatif

RBN:
Okay, next slide please, next slide please. Oops, sorry back again. Now, I would like to call your attention to this. On the following graph representing over 600 fish samples. Do you see cause for concern in these samples and would you please state for the record if this large sample size significant to determine the condition of fish in Buyat Bay?
HS:
Sekarang mari kita lihat gambar grafik yang membagi lebih dari 600 sampel jaringan tubuh ikan.  Apakah Saudara melihat adanya alasan kekhawatiran dalam sampel-sampel ini dan dapatkan Saudara menyatakan kepada Sidang yang terhormat ini apakah jumlah besar sampel ini cukup signifikan untuk menentukan kondisi ikan di Teluk Buyat?

SA:
Based on that slide…

HS:
Berdasarkan slide ini.

SA:
… the conclusion would be that the fish are safe.

HS:
Kesimpulan adalah bahwa ikan adalah aman.

SA:
And there are 2 reasons for it.

HS:
Dan ada 2 alasan untuk itu.

SA:
Different studies, they collaborate and validate each other.

HS:
Sudi-studi penelitan berbeda saling bekerja sama dan mensahkan satu terhadap yang lainnya 

SA:
And as I explained earlier…

HS:
Dan sebagaimana telah saya jelaskan sebelumnya.

SA:
… that the correct hazard index calculation…
HS:
Bahwa perhitungan index bahaya yang benar.

SA:
… also shows that fish are safe.

HS:
Juga menunjukkan bahwa ikan adalah aman.

RBN:
Thank you, next slide.  

HS:
Slide berikutnya.

RBN:
Now, I guess this is the one everybody’s greatly concerned, the impacts to human. There had been over 2,000 of human biomarks, blood, nail, hair, urine, in Buyat and Ratatotok, in the surrounding residence, including PT NMR’s own employees. Now lets look at almost 200 samples of blood in graphic representation. Do you see anything of concern and what does this data mean to metal and humans?

HS:
Sekarang mari kita perhatikan hal yang paling dikhawatirkan yaitu dampak pada manusia, terdapat lebih dari 2000 sampel indikator kesehatan manusia berupa darah, rambut, kuku, dan air seni dari penduduk Buyat, Ratatotok serta daerah sekitarnya termasuk para karyawan PT NMR sendiri.  Untuk sementara mari kita lihat grafik mengenai sekitar 200 sampel darah, apakah Saudara melihat adanya alasan kekhawatiran, dan apa makna data ini dalam kaitannya dengan kandungan logam dalam tubuh manusia?

SA:
The chart shows that using statistically valid sample size…

HS:
Data ini menunjukkan bahwa ukuran statistik yang memenuhi.

SA:
… the blood samples for Buyat…

HS:
Sampel-sampel darah untuk Buyat.

SA:
… and other villages.

HS:
Dan desa-desa yang lain.

SA:
All show that it is within the safe range.

HS:
Menunjukkan semua di dalam kisaran yang sama.

RBN:
Thank you, next slide.  So, once we completed the frame work for analysis, can you as an Expert Witness conclude the following: If tailings are non-toxic, this chart limits were below environmental carrying capacity, the sea water is below standards, metal and fish, and all biomarkers for humans health are below standards.

HS:
Sekarang mari kita, setelah kita selesaikan kerangka analisa ini, dapatkan Saudara sebagai Saksi mengambil kesimpulan:  Apabila tailing tidak toxic, jumlah yang masuk masih lebih kecil daripada standar air laut masih jauh dalam batas baku mutu, konsentrasi dalam ikan di bawah ambang batas untuk logam serta seluruh indikator kesehatan untuk manusia bahkan jauh dalam batas-batas normal.

RBN:
Then, they cannot have changed the function of Buyat Bay. Buyat Bay is not polluted. Marine life is safe, and the people are not impacted as a result of PT NMR operations?

HS:
Maka tidak mungkin tedapat suatu perubahan fungsi Teluk Buyat.  Teluk Buyat tidak tercemar, kehidupan laut tetap aman, serta masyarakat tidak mengalami dampak kegiatan operasi PT NMR?

RBN:
Can you confirm that, please?
HS:
Apakah itu bisa dikonfirmasi?

SA:
Yes, I agree with that conclusion. 

HS:
Saya setuju dengan pendapat tersebut, kesimpulan itu.

RBN:
And again, I would like to know, ask your expert opinion on 2 sets of data. One is the Police result for mercury and sea water. And one is the ones that were the split samples analysed by ALS laboratory. Can you please tell the court your opinion between the 2 sets of data representing the same water sample and what if anything is unusual and how does that compare with the 800 plus water samples we have referred to previously?

HS:
Saya ingin anda memperhatikan 2 perangkat data.  Yang pertama adalah data hasil Polisi tentang merkuri dalam air Teluk Buyat, dan yang kedua adalah hasil split samples yang dianalisa oleh Laboratorium ALS.  Dapatkah Saudara jelaskan pada sidang yang terhormat ini apa pendapat Saudara mengenai 2 perangkat data yang mewakili sampel yang sama dan apakah apabila terdapat sesuatu yang tidak bias, dan bagaimana data ini dibandingkan dengan lebih dari 800 data air laut yang telah kita kaji baru-baru ini?

SA:
That all the samples that below detection are consistent with every study.

HS:
Bahwa semua data yang berada di bawah tingkat deteksi konsisten dengan studi-studi.

SA:
And PUSLAB data is…

[Recording interrupted]

HS:
Adalah tidak dapat dijelaskan.

[Recording interrupted]

RBN:
In prior testimony, when the police stated that while the police samples were high in mercury, the police witness stated that he has also been part of the Ministry of Environment team to evaluate Buyat Bay. He stated that result of the Ministry sampling show that the water of Buyat Bay is, was clean during the sampling late in August and September. His only explanation that he could offer was that PT NMR had closed its operation and had stopped discharging tailings during the time of the Minister Environment Team sampling. He was not correct. PT NMR discharged tailings until October 2004. As an Expert Witness, I would like to show you the volume concentration which equalled environmental loading during those 2 sampling periods. This is the first one here, from the time police took the sample. This is the input loading from PT NMR’s tailings during the KLH sampling. My question is, would the difference of 0.04 gram of mercury a day into the sea have any measurable impact to the laboratory reading at the police?

HS:
Dalam kesaksian sebelumnya, polisi menyatakan bahwa sementara terdapat kandungan merkuri yang tinggi dalam sampel mereka, Saksi Polisi pun menyatakan bahwa dia mengambil bagian dalam Tim KLH guna mengevaluasi Teluk Buyat.  Dia menyatakan bahwa hasil-hasil sampel KLH menunjukkan bahwa air Teluk Buyat…

[Recording interrupted]

HS:
Yang dapat diberikan adalah...

[Recording interrupted]

HS:
PT NMR telah menghentikan kegiatannya dan telah menghentikan...

[Recording interrupted]

HS:
Melakukan pengambilan sampel...

[Recording interrupted]

HS:
Saudara menunjukkan pembebanan lingkungan...

[Recording interrupted]

HS:
Dan pertanyaan saya adalah, apakah perbedaan pembebanan sebesar 0,04 gram merkuri per hari ke dalam laut mempunyai suatu dampak terukur pada pembacaan laboratorium?

SA:
That small level I would not…

[Recording interrupted]

HS:
Saya tidak mengharapkan adanya...

[Recording interrupted]

RBN:
These are the samples that were taken by the Police, by an independent laboratory prior to and after the Police sampling. In addition, we have compared split samples with the Police result. As an environmental data expert, could you… what is your final conclusion that you can draw from this slide from any data that you have just reviewed, next slide?
HS:
Pertanyaan terakhir saya.  Kita telah mengkaji informasi sampel PT NMR dan membandingkannya dengan hasil-hasil lembaga-lembaga lain maupun dengan hasil Polisi yang dinyatakan di dalam bukti penuntutan.  Sampel-sampel lain ini diambil dan diproses oleh laboratorium-laboratorium mandiri sebelum dan setelah pengambilan sample oleh Polisi.  Di sampang itu kita telah membandingkan sample-sample split dengan hasil-hasil Polisi, sebagai seorang ahli data lingkungan, kesimpulan apa yang dapat Saudara ambil dari slide ini serta data yang kita baru-baru kaji ini.

SA:
That slide confirms that there is a strong agreement in the conclusion of all studies, except the Police data. Using mercury balance, we have shown that there are part of questions of inaccuracies in Police data. And so I would conclude that most of the other studies reflect the true quality of the environment in Buyat Bay.

HS:
Terdapat suatu kesesuaian yang sangat besar di antara hasil-hasil studi oleh kelompok-kelompok yang berbeda kecuali data yang dihasilkan Polisi.  Sebagaimana ditunjukkan oleh analisa keseimbangan merkuri, ada hal-hal mengenai ketidaktepatan yang perlu dipertanyakan.  Tapi dengan melihat kesesuaian antara hasil-hasil penelitian yang lain, maka kesimpulan yang secara statistik valid akan berupa bahwa Buyat Bay adalah bersih.

RBN:
Thank you.

[Recording stopped]
HS:
Sebagai Terdakwa I maupun Terdakwa II saya menerima kesaksian Saksi Ahli ini secara keseluruhan.

RBN:
Of particular interest, the Witness testified that based on his review of the vast amount of scientific data, the function of Buyat Bay has not changed and Buyat Bay is not polluted.  Marine life is saved and the people are healthy and they are not adversely impacted by PT NMR’s operation.

HS:
Saksi ini telah memberikan kesaksian...

[Recording interrupted]
HS:
Data ilmiah maka fungsi Teluk Buyat...

[Recording interrupted]
HS:
Polusi bahwa kehidupan biota kelautan...

[Recording interrupted]
HS:
Masyarakat tidak mengalami dampak merugikan akibat kegiatan-kegiatan...

[Recording interrupted]
RBN:
Also the testimony confirmed the other experts and that ludicrous hazard index calculation found in November 2004 KLH Technical Report is absorved…

[Recording interrupted]
RBN:
… for cyanide yet…

[Recording interrupted]
RBN:
For prosecution evidence and even for preposterous recommendations that people should not eat fish from Buyat Bay and the community should be relocated. At best this evidential work product is the result of the technical incompetence. At worst it borders a willfull manipulation of data to achieve predetermined conclusions. This has no resemblance to scientific analysis whatsoever.
HS:
Ya. Kesaksian Saksi ini juga memastikan kesaksian para Ahli lainnya, bahwa perhitungan indeks bahaya yang sangat lucu ini yang ditentukan dalam laporan Tim Tekhnis KLH November 2004 merupakan suatu hal yang tidak masuk akal.  Dengan faktor kesalahan lebih dari 4000% yang ternyata digunakan sebagai dasar bukti penuntutan mendasar rekomendasi yang tidak masuk akal agar masyarakat jangan mengkonsumsi ikan dari Teluk Buyat dan agar kelompok masyarakat harus direlokasi bila dipandang dari sudut terbaiknya maka hasil pekerjaan bukti penuntutan ini merupakan hasil dari tidak adanya kompetensi teknis, dan bila dipandang dari sudut buruknya maka ini mengandung suatu kesengajaan manipulasi data guna mencapai kesimpulan yang telah ditentukan sebelumnya dan tidak mewakili suatu analisa ilmiah apapun.

RBN:
Okay. I found this Witness’ testimony enlightening in regards to the application of the proper environmental system…

[Recording interrupted]
RBN:
The indictment construes that the Company’s environmental performance resulted in pollution, while using the appropriate monthly averages, the Government’s own rating system to evaluate tailings, detoxes and marine environment for mercury and arsenic. The result will be rated as a green performance level or stated another way, the Company I presided operated at 50% below the regulatory limits.
HS:
Saya menganggap kesaksian Saksi ini telah memperjelas perihal penerapan sistem pengkajian proper pada kinerja lingkungan PT NMR.  Tuduhan yang menyatakan bahwa kinerja lingkungan perusahaan menghasilkan polusi, sementara apabila digunakan nilai‑nilai rata-rata bulanan yang benar dalam sistem peran peringkat pemerintah untuk mengevaluasi detoksifkasi tailing dan lingkungan kelautan untuk merkuri maupun arsen, maka hasilnya akan menghasilkan peringkat kinerja hijau atau dengan perusahaan beroperasi pada suatu tingkat kurang dari 50% di bawah batas peraturan.
RBN:
Thank you, thank you Your Honor.

HS:
Terima kasih, terima kasih Yang Mulia.

J III:
So a little reminder from me, yes? All this time we never warned about this, yeah? Actually in the system… I don’t know how it is in the American legal system, but according to Indonesian law, his conclusion should be in the defense later on. Actually, each Expert or Witness, after providing, whatisit, that could be objected or sustained… but don’t… here I see it has gone too… actually the substance of defense, all of it is actually… that this means that the indictment is not right, or like this… that’s actually… so that you inform it too to… maybe our legal system is different… so that next time be reminded that that is a conclusion, and put it in the defense, the Witness’ testimonies, yes? Like that, yeah?
LMPP:
Alright, very well, Your Honor. We will tell it so that it is more precise.

J III:
Yeah, like that, yes? So his notes, put it down in the conclusions, right?

LMPP:
Even though there’s nothing wrong with it actually, right Your Honor?

J III:
Hah?

LMPP:
Even though there’s nothing wrong?

J III:
Yeah, I know. But in our legal system that is actually in the defense, in the plea, not in the response to Witness’ testimony. That’s what I mean. 

LMPP:
Being a Defendant is very emotional, full of feelings, Your Honor. Sorry.

J III:
Yeah. He can’t be patient enough in his conclusion about this case. More or less like that.

LMPP:
Alright.

PS:
I would like that the Defendant convinces Your Honor as soon as possible about…

J III:
Yeah, yeah, enough. Let’s do it however it is, whatever… Okay, yeah? I think we’ve heard enough, whatisit, yeah… So thank you for appearing today in this court, Witness. Translate it. Thank you. 

HS:
Thank you for your attendancy.

J III:
You forgot his thank you. We ask the Legal Counsel, enough with these two today, yes? Enough, yes? Please. We ask the Legal Counsel, do you still have Witnesses to present?

LMPP:
Your Honor, we still have.

J III:
Still have, yes?

LMPP:
For next week.

J III:
Yeah. We still give the opportunity, yeah? So next week more Witnesses, yes? Like  that, yes?

LMPP:
Alright.

J III:
So it is the 7th now. So it means on the 14th we’ll be in session again, still to hear testimony. Yeah, so if that’s the case, let’s, whatisit, speed it up a bit, yeah? Court is adjourned until the 14th to give another opportunity for the Defendant and his Legal Counsel to present their witnesses. Court is hereby adjourned.

[Gavel is struck]
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[The Panel of Judges enters the courtroom. The Press is given the opportunity to take photographs]

J III:
Proceedings of criminal case number 284/Ordinary Crime/2005 Manado District Court in the name of Defendants PT Newmont Minahasa Raya and Richard Bruce Ness is in session and open to public.

[The gavel is struck]

J III:
Will the Defendant please sit in the front. Defendant, are you in good health today?

HS:
Are you healthy today?

RBN:
Yes I am.

HS:
Yes, Your Honor, I’m healthy.

J III:
So we’ll continue the examination of this case with questioning of witnesses to be presented by the Defendant’s side. We let the Defendant to please sit at the… How many do we have today, witnesses that we’ll examine, Counsel?

LMPP:
Your Honor, thank you. Today we brought three experts and witnesses to be examined by the honorable Panel of Judges. Thank you.

J III:
You have witnesses too, huh?

LMPP:
We also have a witnesses because he does have the experience in this case, but at the same time also an expert. So we kindly ask for your consideration.

J III:
So if he did go to Buyat, this witness and expert here... so let’s just examine him first, okay? We’ll leave pure experts for later, just experts.

LMPP:
Very well.

J III:
Just let him in, the one who is both a witness and an expert.

LMPP:
Alright. Will Mister Nabiel Makarim please enter the courtroom.

[The Witness enters the courtroom]

J III:
Please. Beforehand we will ask about your identity, Witness as well as Expert here, yes?

LMPP:
That is our wish, Your Honor.

J III:
What is your complete name?
[image: image3.png]


Nabiel Makarim 
NM:
Nabiel Makarim.

J III:
Born where and when?

NM:
Born in Solo, Central Java, 1 November 1945.

J III:
What is your occupation?

NM:
At this time I am retired, retired already.

J III:
What did you retire from?

NM:
Before this, my latest job was the Minister of Environment.

J III:
What is your education?

NM:
My education, first, after High School, was in Chemical Engineering at Swinburne College of Technology di Australia. And then at Harvard University. Next at MIT, both in [the United States of] America. Both masters degree.

J III:
Masters, huh. What is your religion?

NM:
Islam.

J III:
Islam, yes. Where do you live?

NM:
I live on Haji Mursyid Street No.59, Kebagusan, South Jakarta.

J III:
So you are presented by the Legal Counsel for the interest of the Defendant as a Witness. As Witness it is surely about what you know, experienced, witnessed personally about certain events. But at the same time you are also presented as an Expert by the Legal Counsel. So you will be sworn in twice.

NM:
Alright.

J III:
As an Expert and as a Witness, yes?

NM:
Alright.

J III:
First of all you will be sworn in as an Expert. Please stand up.

[The Witness takes the oath as an Expert Witness]

J III:
Now you will be sworn in as a Witness, yes, who knows about...

[The Witness takes the oath as a Witness]

J III:
You once held office as a Minister of Environment, from what year until what year?

NM:
From 2001 until 2004.

J III:
When the controversy about Buyat Bay happened you were still a Minister at that time. What year was that?

NM:
Yes. True, at that time from 2001 until 2004, I was still a minister.

J III:
Minister, yes?

NM:
Yes.

J III:
So you were aware that there were complaints of pollution there, yes? And then what actions did you take concerning the controversy or the reports coming from the community or NGOs?

NM:
First, when I started to hold office, that was in July, I looked at existing cases with problems, certainly, and those became a matter of my attention. I looked at what took place before, and then the first thing was I followed the commitments that were in place before. And then also I did what had to be done.

J III:
Did you, at that time, as the Minister of Environment, conduct examinations of the sea water or tailings from PT NMR in Buyat Bay?

NM:
Yes, we sent groups twice. The first one was in 2003 and the second was in 2004.

J III:
Were the results from, whatwasit, informed to the community, what actually happened in Buyat Bay?

NM:
Yes. The first report became a public document. And the second, because the second sampling was conducted by the requ... based on the decision from the Coordinating Minister of People’s Welfare meeting, first of all, the result of that study was given to a number of ministers, all ministers under the Coordinating Minister for People’s Welfare. And then there was also a press conference to explain it to the press. And after that, all of it, in total... so the data, the analysis and the conclusions were published on a website so the public could understand.

J III:
But still though, whatwasit, still happened, yes?

NM:
Yes.

J III:
Did you... you were still a minister, right... at that time you did know that there’s what’s called an environmental audit. Why wasn’t an environmental audit conducted after the controversy came about?

NM:
Yeah. So an environmental audit is a general definition, there’s a number of forms of that, yeah? AMDAL is an environmental audit conducted before a project is commenced. And then there’s another term, a category called the environmental audit... called ERA. Then there’s what’s called the Extended Cost Benefit, which has... each of which have different purposes. In this case, with AMDAL, an environmental audit has been done. And then an ERA [study] was also done, which has been done before me. So what was done there at that time was to verify if there are doubts about the results of that ERA, which are those two sampling sessions.

J III:
You said there was an environmental audit, an ERA study. As we know an environmental audit has a broader definition, right, compared to an ERA study, right? 

NM:
Yes.

J III:
Right? As far as I know ERA... I mean, in the law there is an authority of the minister...

NM:
Yes.

J III:
... to order an environmental audit...

NM:
Yes.

J III:
Certainly funded by the company in question, right?

NM:
Yes.

J III:
Actually, if there was indeed a controversy, wouldn’t it have been better at that time... didn’t you think to conduct a more comprehensive environmental audit, like that?

NM:
Yeah. Like I just said, there are several kinds of environmental audit. There’s AMDAL, there’s ERA, there’s Extended Cost Benefit, each of which have different uses. In anticipating a project which hasn’t commenced, AMDAL is used. But in case, for example, we want to use a nuclear or coal power plant, both are dangerous. One nuclear explosion and everything is destroyed. But with coal there could be two people dying this week, next month three people... so which one? That cannot use AMDAL, which is also an environmental audit. It’s technical, there’s a specific technique. So when I arrived, there was already two audits completed: AMDAL and ERA. So my job was only to recheck all existing data. So that has been done, Sir, twice. 
J III:
That is part of an environmental audit. That is more or less what an ERA study is like in your opinion, right?

NM:
Yes.

J III:
Ealier... I mean, ERA does come after AMDAL already exists, right?

NM:
Yes.

J III:
And then... I mean, where is the strength of this ERA study, in case a company is ordered to conduct an ERA study, for example...

NM:
Yes, yes.

J III:
... whereas the company considers that it has adhered to AMDAL, right? And then what is the position of this ERA study? Does the ERA study provide for sanctions in case it is not undertaken?

NM:
If we look at AMDAL, there’s a Government Regulation about it, regulations, procedures, provisions, and then there are guidelines, all of those. So it is established. As for the others, such as the Extended Cost Benefit, and then ERA, for those they have not been made as part of... entered into regulations. What happened was, because my predecessor, Mister Sonny Keraf, considered that important, that became a requirement. So even though there was no regulation governing that ERA, but it became a requirement and has been agreed to by PT NMR. So I think if both parties agreed, yeah... actually at that time the problem was that the ERA did not have a standard. So the minister at that time said, “let’s try to have PT NMR and my staff from KLH talk and agree about the substance of the ERA.” Even in the United States ERA is not a legal regulation but only a guideline. So the format has not been established and there’s no legal reference for it.

J III:
So it is merely a suggestion by nature, yes?

NM:
It is a requirement.

J III:
So if an ERA study is not conducted, if that is a requirement, what will happen to the company?

NM:
That means it has violated the agreement, violated the requirement of existing tailings disposal. So in the premit it says that [PT NMR] is allowed to dispose of waste into Buyat Bay with the conditions one, two and three... among others to conduct an ERA study. 

J III:
But, I mean, when AMDAL was made, there was no ERA study?

NM:
None, Sir.

J III:
So then why all of sudden we have ERA study, as if this ERA is something binding or mandatory? You said that it is not a suggestion, if ERA study is not conducted that sanctions will be applied...

NM:
Yes, because there were matters... so just like I said earlier,  there are different forms of Environmental audits. There is a number of things, especially about the risk, which cannot be addressed by AMDAL, because AMDAL is compiled before the start of the project. So that is an estimate... now the ERA looks at it after the project started, with standards provided from above, those requirements, the permits, if they have problems. Because there are some things which we cannot predict, Sir.

J III:
Okay. If that audit is indeed like you say, that it is also a requirement, if it is violated, it violaties the requirements, even though when the AMDAL was made there was no mention of ERA study...

NM:
Yeah.

J III:
At that time ERA study was not known or, how do you say... yeah. Hasn’t been made...
NM:
To my knowledge there is no regulation on that to this day.

J III:
There is no regulation. So if we try, maybe, to be better in Indonesia, ERA study should be included. It’s just that I... about this... how binding is it? I don’t... but if you think so, that it could be included as environmental audit, well, then please...

NM:
Yes, thank you.

J III:
You said that ERA study [came about] before you became the Minister of Environment, during Sonny Keraf’s time, yes?

NM:
Yes.

J III:
Have you read that? What is the format of letter or the order to PT NMR like to conduct an ERA study? What is the format?

NM:
That was in the format of a letter to PT NMR which gave permission to dispose [of waste] with certain conditions. The first requirement is that they cannot dispose [in excess of] a certain volume. The second requirement is that [PT NMR] cannot dispose [below] a certain quality. It’s in that letter. And then the third, [PT NMR] must conduct ERA by involving certain institutions. It is mentioned in there what the institutions are. The fourth, that the ERA study must be completed within a 6-month period and submitted to the KLH. Those are the requirements, Sir.

J III:
Must all those requirements be complied with? What if... 

NM:
Must, yes, because it’s...

J III:
But it was more than six months?

NM:
That means it didn’t follow the requirements.

J III:
What were the consequences?

NM:
Sir, I’m no legal expert, yeah?

J III:
Yes.

NM:
So I cannot say...

J III:
You said it was a requirement, binding...

NM:
Yes.

J III:
That is why I...

NM:
Yes, I can only go as far as saying that if it’s not done it would have violated the requirements. Now, I do not understand what the legal consequences are, Sir.

J III:
So you have read that. It says there, included in Sonny Keraf’s letter which says, which is interpreted, maybe, that tailings placement is temporary in nature, temporary. The other day there was an expert who said that it is not temporary. I don’t know about that, but was there an order in that letter to conduct an ERA study?

NM:
Pardon?

J III:
So there was a letter from Sonny Keraf about the temporary permit for tailings placement...

NM:
... disposal.

J III:
... in Buyat Bay. It says temporary permit, didn’t it say that?

NM:
Yeah.

J III:
In that letter, the same one, is it also about the order to conduct that ERA study?

NM:
Yeah. So first of all, Sir, I do not see the word ‘temporary’ in there. If that was a temporary permit there are two possibilities: there was the word ‘temporary’ and the second it would say it’s valid until when.

J III:
Well, no, that’s an interpretation. That’s is up to interpretation...

NM:
Yes, yes.

J III:
I think the other day there was an expert who interpreted it as such. No, I mean, was there also in that letter an order for PT NMR to conduct an ERA study?

NM:
Yes.

J III:
So it’s true like that...

NM:
Yes, included as one of the requirements.

J III:
It also said that in there, yes?

NM:
Yes.

J III:
That was made during the time of Sonny Keraf, yes, as the Minister of Environment. And then the realization was when you were the Minister of Environment. More or less like that, yes?

NM:
When I started to hold office that report was already on my desk. When I received it, it was done. So it was submitted before I took office.

J III:
Oh, I see.

NM:
Yes.

J III:
Oh, so when you became the Minister of Environment the ERA study ordered to PT NMR was already on your desk?

NM:
Yes, correct.  

J III:
So it means before you became the minister it was completed then, yes?

NM:
Yes. I just followed it up.

J III:
And then did you assess that ERA study? Have all the requirements that were asked of or ordered to PT NMR, like you said, been completed?

NM:
Yeah. So the structure of the ERA study itself, because there was no reference, there was no regulation like AMDAL, the structure was agreed on between KLH and PT NMR. Now, after it was agreed to be conducted I read the report, especially the executive summary. I did not go into details which said that there was no problem with the use of standard quality in the permit.

J III:
What I mean is like this: has the ERA study ordered to PT NMR been carried out accordingly?

NM:
It has been, and it was completed within the six-month period.

J III:
So there’s no problem, yes? Because I have here a notice from KLH, how come there are still requirements not fulfilled here?

NM:
Yes.

J III:
These points have to be carried out, have to be completed, and so forth.

NM:
To my knowledge, all requirements have been met.

J III:
Have been met, yes?

NM:
So, yes, the quality standard... and then the ERA was made by involving a number of institutions... and then that it was finished in six months and submitted to KLH. All of it has been done.

J III:
The other day something was shown to me... not the other day... where’s the book about the results of that Integrated Team? Were those issued, those results from the Integrated Team, when you were still the Minister of Environment or no? Not this, Ministry of Environment 2004.

LMPP:
Your Honor, there are two. This one is 14 October 2004...

J III:
Well, I mean like this...

LMPP:
... and November...

J III:
Yes, this one. I want to ask about this one. This was the controversial one the other day, right? There are conclusions here that are allegedly missing and so forth. This is what I actually want to ask about. Do you know when this was made?

NM:
May I...

J III:
Please, please.

NM:
Yes.

J III:
Was this with the knowledge of the Minister of Environment or no? Ready? Please, let’s see... Look at it carefully, so as not to answer falsely. Was that with your knowledge or not?

NM:
This study came out after I was no longer at the Ministry of Environment, Sir.

J III:
Oh, really? I see.

NM:
Yes.

J III:
So you weren’t aware of that, yes, in 2004? That was made in 2004, which was later on. Even though you were no longer the Minister of Environment at that time, have you read it?

NM:
No.

J III:
Never, huh? 

NM:
No. May I clarify this a little, Sir?

J III:
Yes, please.

NM:
So before this one, there was a similar report actually, which was issued in October, 14 October...

J III:
Let’s see. Is this the one? Which one came first, this or that?

NM:
This one was produced when I still held office. But after I no longer held office, this one came out.

J III:
Oh, I see. So that one was first. So what you officially know is this product. And then this one was the one you weren’t aware of, yeah? Don’t know whether the Minister of Environment succeeding you that, whatwasit...

When you were the Minister of Environment, has the Ministry of Environment ever issued a reprimand or warning to PT NMR about their performance?

NM:
From... never a written warning, and I never gave any oral warning. To my knowledge there was never a written warning from my staff too, but as far as oral warnings I wouldn’t know, could just be given in a meeting or whatever, but not reported to me. Possible. But from me, never in writing or orally.

J III:
None, right?

NM:
Yes.

J III:
To your knowledge as the Minister of Environment, if a company violates regulations, does the Minister of Environment has the authority to temporarily suspend the operation of a company?

NM:
There’s no such authority, Sir.

J III:
No.

NM:
That is what we want actually.

J III:
It’s with the Minister of Energy and Mineral Resources, yes?

NM:
Yes.

J III:
But with the Minister of Environment...

NM:
None.

J III:
So maybe just a recommendation from the Minister of Environment to temporarily suspend to the ESDM Ministry, what was it again, Mineral Resources something?
NM:
Yes, if necessary, yes.

J III:
Yes. It’s in the law actually. The other day we have examined witnesses. There were inspectors, all kinds of inspectors that could... based on their investigation, if there’s something that’s... they could suspend, and then could recommend to the center to permanently close it and so forth. Have you yourself visited Buyat Bay or visited PT NMR’s mining site?

NM:
Twice. I came twice. The first one, I came officially, reported to the Governor first, and then with the Governor we went there with my staff, and Governor’s staff also visited. Second time, I came by myself, Sir. Because after I reported my first visit to Madame President [Megawati] at that time, and I requested to her to visit by myself, because I wanted to talk to the community without any arrangement. So I came without my staff, with a friend who escorted me there. And then I gathered several people. There, I asked for information from all of them. And all of it was on record, and I asked that their statements be preceded with a name and occupation, where they worked, lived, and only then they could talk. That way I received direct information from the community.

J III:
What was the result from your discussion with the community?

NM:
There were many things, Sir. For example, there were voices that said that the local Puskesmas [Community Clinic] did not care about the community. But people also said, some people said that actually they were prohibited by certain individuals to come to the Puskesmas. Things like that. There was a story from someone who said that I will come to Buyat one day, stop by Buyat Village, and then get an ‘envelope’ from PT NMR. But at the same time, several people said that, invited me to come there. So there was ill will there. So on the one hand preparing someone with bad stories, on the other hand inviting me, so there could be clashes. I suspected that it would happen. So I came there by myself without any arrangement. No one knew, not even my secretary. So nothing was arranged.

J III:
So I see. So you yourself have come there to listen directly, yes?

NM:
Yes, correct.

J III:
Have you visited PT NMR’s waste processing site?

NM:
Never, Sir.

J III:
Never, huh?

NM:
Because I wanted to avoid the impression... if I came to PT NMR as if some funny stuff was going on.

J III:
Oh, I see, I see. But actually... or perhaps the Technical Team from the Ministry of Environment went to see if the waste processing installation of PT NMR was good, if not perfect, good for a waste processing system. You don’t know that, yeah?

NM:
No.

J III:
Don’t know, huh?

NM:
Good or bad, it’s better that we don’t see it in the field, but look at the results.

J III:
Oh, look at the results.  

NM:
No matter how neat it looks on the inside, but if the results are not good, then it’s no good. And that can be seen from the monitoring results.

J III:
Yeah. There are a number of opinions here, this is a report from PT NMR only, yeah?

NM:
Yes.

J III:
While actually from the Ministry of Environment, or whatever, should have checked, yes? Who knows, this report could just be about the good ones, right?

NM:
Yes, yes.

J III:
It’s possible that actually this report is not the real condition. Did the Ministry of Environment ever checked the veracity of that report? Who knows, this could be just to please the authorities or whatever, this report?

NM:
In the study, in that 14 October 2004 report. It’s in there, Sir.

J III:
It’s there, yes?

NM:
Yes.

J III:
So the Ministry of Environment did help?

NM:
Yes.

J III:
So not just 100 percent relying on PT NMR’s report...

[Recording stopped]

J III:
... so regarding those opinions, have you ever checked without notice, or ordered, yeah... not you yourself, but your staff, if that report was accurate? To cross it, yeah, what the actual conditions were, have you?

NM:
We have, we have.

J III:
We invite the Legal Counsel for the Defendant.

LMPP:
Thank you, Your Honors. Actually this Witness and Expert has rather straighforwardly answered Your Honor’s questions with regards to the indictment filed by the Public Prosecutors. As such, we would only like to confirm what has been communicated. But beforehand, Witness as well as Expert, I will begin with matters regarding yourself, even though it has been briefly mentioned, regarding your job. So it’s true, yes, that between 2001 until 2004 you were the Minister of Environment?

NM:
Right.

LMPP:
And then from 1993 to 1998 you were the Deputy of Pollution Control at Bapedal, right?

NM:
Right.

LMPP:
And then from 1989 until 1994 you were the Assitant to the Minister of Environment, correct?

NM:
Correct.

LMPP:
And then from 1978 until 1989 you were a staff at the Ministry of Environment?

NM:
Correct.

LMPP:
Correct. And then from 1985 until 1987 you were a researcher at the Harvard Institute for International Development?

NM:
Correct.

LMPP:
Correct, yes? And then from 1986 until 1989 you were a lecturer at the graduate studies programme at University of Indonesia for the subject of Environmental Economy, correct?

NM:
Correct.

LMPP:
Alright. And then about your education. In 1985 you earned your Masters of Science in management from the Sloan School of Management, Massachussetts Institute of Technology or MIT, correct?

NM:
Correct.

LMPP:
And then in 1984, Masters in Public Administration from Harvard University, United States of America, correct?

NM:
Correct.

LMPP:
And then in 1974 you earned your diploma in Chemical Engineering, Swinburne College of Technology, Victoria, Australia, correct?

NM:
Correct.

LMPP:
And then in 1974 most subjects in the Post Diploma Engineering Programme at the Swinburne College of Technology, correct?

NM:
Correct.

LMPP:
Correct, very well. Besides that you have also written and took part in various seminars and activities in the field of environment?

NM:
Yes, correct.

LMPP:
That is your activity or your occupation?

NM:
Yes.

LMPP:
Alright. Expert, or Witness, earlier you said that the letter from Minister Sonny Keraf, yes, the letter dated 11 July 2000, was a permit to place tailings in Buyat Bay, correct?

NM:
Correct.

LMPP:
And that the permit letter was not temporary in nature?

NM:
Right.

LMPP:
And the third, you said that this letter contains a number of requirements, a number of requirements. The first one was about parameters?

NM:
Yes.

LMPP:
That point one earlier. Is it true, like what you said earlier to the Panel of Judges, that it has been met?

NM:
Yes, correct.

LMPP:
The second, the second requirement, that PT NMR must conduct an ERA study Ecological Risk Assessment. Is it true that it has been met?

NM:
True.

LMPP:
Alright. And requirement number three, that the ERA study must be conducted within six months. Is it true that that has been met?

NM:
True. It has.

LMPP:
Alright. And then the fourth part, that the ERA study has been conducted with relevant institutions. Is that true?

NM:
True.

LMPP:
Alright. So it’s all true, what you have said earlier?

NM:
Yes.

LMPP:
Those requirements have been met. And then there’s an addition to number one that tailings waste disposed of by PT NMR to Buyat Bay with the volume of 5000 m3 per day. So here, this amount...

NM:
Yes.

LMPP:
With this parameter... so this parameter here, it’s true that it has been met, yes? 

NM:
Yes.

LMPP:
About the volume said to be 5000 m3 per day, did PT NMR ever exceed it in the placement in Buyat Bay to your knowledge, or was it lower?

NM:
The problem is not that it’s lower. If it’s lower it’s alright, but if it’s larger then that is a problem. To my knowledge, okay, more or less, yes, no more than that.

LMPP:
No more than that. So in other words, PT NMR has the permit and all requirements in the letter from Sonny Keraf have been met?

NM:
Yes.

LMPP:
Alright, thank you. Then you also mentioned in response to the Panel of Judges’ question about two reports...

NM:
Yes.

LMPP:
... those two reports. Could you explain it a bit further. 2003, there was research conducted by the Ministry of Environment after the problem of Buyat surfaced in public?

NM:
Yes, correct.

LMPP:
Now, could you explain who conducted that research in 2003? Was it just from KLH only or were there other institutions?

NM:
Yes, alright. Let me look up the notes here. So first there was sampling conducted on 23 September until 14 October 2003, done by KLH with Baruna Jaya Technical Unit of BPPT.

LMPP:
Oh, so KLH office with BPPT were involved in that sampling?

NM:
Yes.

LMPP:
From September 2002 until January 2003...

NM:
September 2003 until October 2003.

LMPP:
Oh, September until October. Alright.  September until Oktober 2003. So it was done by the KLH with BPPT. Alright. Could you tell in brief what were the results of that research?

NM:
Yes. The main ones that we... what’s important is that metals in sea water, Hg, Sb, As, Cu and Ag, did not exceed the quality standards. That’s the main ones, Sir.

LMPP:
So metals...

NM:
Yes.

LMPP:
What metals? The metals you just mentioned like Hg, arsenic, what else?

NM:
Hg, Sb, As, copper (Cu), and Ag [unclear].

LMPP:
Specifically in this court what’s been mentioned in the Indictment Letter are arsenic and mercury or Hg. Once again, would you repeat, did the arsenic and Hg not exceed the standard quality limits set? Is that correct?

NM:
Yes, correct.

LMPP:
From the results of the 2003 study...

NM:
2003.

LMPP:
Conducted by KLH office with BPPT?

NM:
Yes.

LMPP:
Now, was that report put in writing and then where was it distributed to?

NM:
That letter, the report was put in writing and became a public document. Anyone can obtain it.

LMPP:
Alright. So it means it was published to the general public and anyone can find out?

NM:
Yes, correct.

LMPP:
Alright. And then you said that in 2004...

NM:
Yes.

LMPP:
... KLH also conducted a study. Was it a similar study?

NM:
Yes.

LMPP:
A similar study. Now, before I ask further, why was a similar research done again in a relatively short time, while the results from 2003 have been convincing enough that there is no contamination there or no heavy metals exceeded the quality standards as determined by law?

NM:
There are two issues here. The first is because there were people, some in the community, who did not believe that, yes? Some said it wasn’t accurate and so forth. And then when this case was discussed at the cabinet meeting with the Coordinating Minister of People’s Welfare, under the coordination of the Coordinating Minister of People’s Welfare, there was an agreement to repeat this in order to clear up this controversy. So it was an order from the cabinet meeting with the Coordinating Minister. Those were the two reasons why.

LMPP:
So after it was published, if I may say so, that 2003 study, there was still controversy? 

NM:
Yes.

LMPP:
So then in the Exclusive Cabinet Session of [the Ministry of] People’s Welfare, it was decided to repeat it?

NM:
Correct.

LMPP:
To redo the study?

NM:
Yes.

LMPP:
On the same problem. Who conducted it?

NM:
There were 14 institutions. May I read it out?

LMPP:
Yes, please.

NM:
Alright. The institutions involved were the KLH, Department of Energy and Mineral Resources, Department of Marine Resources, Department of Health, the National Police, BPPT, North Sulawesi Provincial Government, DKI Jakarta Fisheries Services, WALHI, JATAM, IPB, UI, UNPAD and Sam Ratulangi University.

LMPP:
So there were those 14 institutions?

NM:
Yes.

LMPP:
Not just government institutions, but also Universities, Regional Government as well as the community, or more commonly known as NGOs...

NM:
Yes.

LMPP:
... involved in that team?

NM:
Yes.

LMPP:
In the October study?

NM:
Yes. Besides that there’s also laboratories, several laboratories involved here...

LMPP:
Besides that there were also a number of laboratories involved there?

NM:
Yes.

LMPP:
Can you name what laboratories?

NM:
There were seven, including Sarpedal KLH.

LMPP:
Sarpedal KLH.

NM:
... KLH, and then ALS Bogor.

LMPP:
ALS Bogor.

NM:
Corelab...

LMPP:
Corelab.

NM:
And then Balai Besar Industri...

LMPP:
Balai Besar Industri.

NM:
... Bandung.

LMPP:
Bandung?

NM:
BATAN.

LMPP:
BATAN.

NM:
DKI Jakarta Fisheries Services and UNPAD.

LMPP:
And UNPAD.

NM:
There were seven.

LMPP:
Are all those laboratories accredited?

NM:
I have never inquired into that, but some yes. There were some like Balai Besar which I don’t know [unclear]...

LMPP:
Oh. I see. Could you tell us what the results were?

NM:
Alright. Some results which I can note are, the water in Buyat Bay is not contaminated. From the fish, the Hg [levels] were lower than WHO standards.

LMPP:
So the sea in Buyat Bay is not polluted. And then the fish, according to WHO standards, did not contain...

NM:
The Hg content was still below [the limits].

LMPP:
The Hg content was below the quality standard limits for sea water?

NM:
Yes. For fish.

LMPP:
Fish. Okay, well. Those were the two main ones?

NM:
Yes.

LMPP:
Was that report put in writing?

NM:
That was a written report.

LMPP:
Was it the 14 October 2004 report that was compared over by the Presiding Judge?

NM:
Yes, correct.  

LMPP:
Oh, you mean the 14 October [report] right?

NM:
Yes.

LMPP:
So is it the same with... yes, you mean this 14 October report here? 

NM:
May I look?

LMPP:
Yes, please... Alright. So those were two conclusions that were, uhm, quoted by the Witness, and the results were mentioned. But specifically about that report, I would like to ask Appendix 21. There’s Appendix 21. I would like to first match if it’s the same as the one I have. Please... is it the same? May we come forward, Your Honor, to confirm that Appendix 21?

J III:
Please, please.

[Unclear]

LMPP:
So... perhaps could it be opened... or maybe first read the conclusion here? Is it the same?

NM:
Mercury and inorganic arsenic levels in Buyat Bay are still below the standard limits.

LMPP:
This is what you communicated earlier. Alright, Your Honor. Witness, this is just an addition to that earlier statement. In my hand I have a newspaper clipping from Tuesday, 27 July 2004. So this was when you were still the Minister of Environment. This is Kompas paper. This is Kompas on Tuesday, 27 July 2004. It reads as follows, “Environment Minister: Buyat Bay is Not Polluted.” And then there’s a summary up top, “Minister of Environment, Nabiel Makarim, asserts that research by Ministry of Environment indicates water in Buyat Bay, South Minahasa, North Sulawesi, or the fish, is not polluted.”


Is it true, your statement? 

NM:
Yes, true.

LMPP:
What was your reason to say... was there proof to say as such?

NM:
Yes. Our obligation is to inform the public of what is actually happening. And we said that based on a study conducted by KLH which I earlier mentioned.

LMPP:
Oh, I see. So those two studies, in 2003 and 2004, conducted by KLH and BPPT. And the 2004 one even involved 14 institutions, not just government institutions, but also from the community were involved in that study. And the result was like what we have heard earlier on...

NM:
Yes.

LMPP:
That is the basis to... so you statement was accurate, yes, as quoted by Kompas here, yes?

NM:
Yes.

LMPP:
Alright. Witness, in earlier hearings there’s been a lot of mention of Proper. Is it true that Proper is an official program from the KLH Office that you lead?

NM:
Yes, correct.

LMPP:
Correct.

NM:
There’s a note on that...

LMPP:
Yes, please.

NM:
Proper was started in 1994. At that time I was at Bapedal, not KLH. Back then there was still Bapedal and KLH. So from 1994 until 1998 Proper was conducted by Bapedal. After it was merged it became the job of the KLH. So not all of it was the KLH. In the beginning it was Bapedal.

LMPP:
So Proper had been started when Bapedal... when you worked in Bapedal?

NM:
Yes.

LMPP:
And then when you became a minister, that became a program from the Office of the Ministry of Environment?

NM:
Yes.

LMPP:
Alright. Could you explain what was government’s policy at that time so that Proper was run, and what was the purpose or the benefit as seen from the adherence to the Envrionmental Law?

NM:
Alright. Proper is a policy instrument. So if policy is made, in order that it is followed by the public it cannot just be announced. There has to be an instrument. Certainly one of the policy instruments is law. That’s what’s often done. But there are other kinds of policy instruments out there. There are incentives, disincentives. Then there’s a new one which even uses information to the community so that there’s pressure from the community, and that is power. And basically Proper is looking at how companies perform with regards to the environment. And then to make it easier for the public to understand, by interpreting it into colors. If it pollutes, very bad, it’s black. If it hasn’t met all regulations but not polluting, that’s red. If it follows all regulations, it gets a blue. And above that if the disposal is less than 50% of the maximum allowed. So for example, it is not allowed to dispose of more than 100. Usually to avoid violation a company would dispose of 98. But if there are those who dispose of 48, and then followed with the requirement of doing community development, then it gets to green. But above that there’s still gold. A company that does not dispose of any waste, or meaning less than 5 percent of the maximum allowed. To this day there hasn’t been one getting yellow, but others have worked and it seems to be quite effective in Indonesia itself. And it is also done in several other countries, immitating what we’re doing. And it turns out many have been effective there.

LMPP:
Alright. In an earlier session we have heard an expert from Harvard University, his name was Shakeb Afsah...

NM:
Yes.

LMPP:
He explained in detail about this Proper program. Before I ask further about that, is it true that Mister Shakeb Afsah was a consultant to the KLH Office for this Proper program? 

NM:
Yes, true.

LMPP:
It’s true?

NM:
Since 1994 or 1995.

LMPP:
Since 1994 or 1995?

NM:
Yes.

LMPP:
But it’s true that he was a consultant there?

NM:
Yes, true.

LMPP:
And is it true that he was then involved in conducting quantitative analysis...

NM:
Yes, true.

LMPP:
... on... which ultimately produced that color-coding scheme?

NM:
Yes.

LMPP:
True. It was said earlier, and you said it first, is it true that the first country to implement it was Indonesia, and then was followed by a number of other countries? You said there are 10 countries that presently apply this Proper program because it is deemed good?

 NM:
Correct.

LMPP:
So this is indeed a finding or innovation from the Office of the Ministry of Environment?

NM:
Bapedal.

LMPP:
Oh, Bapedal.  

NM:
Yes, Bapedal.

LMPP:
To assess the performance you said?

NM:
Yes. And then to provide all that information to... the colors are automatically assigned, but anyone could come to Bapedal, now KLH, to see how... why it got blue, why red. That’s open. I think it’s still open to this day.

LMPP:
Oh, accountability for the color-coding is quite high there. It means anyone could raise the issue of why or how it got to the conclusion that it received certain colors...

NM:
That is open.

LMPP:
Oh, open. True, it was explained in previous sessions. I think there’s no need to repeat it. Including also if using the same method, and PT NMR did take part in that program, it will get a green, even in some parts gold. But... don’t want to repeat there, but the question is like this: in the 2002 program, if I’m not mistaken, why wasn’t PT NMR involved in that Proper program? Do you know anything about that?

NM:
Alright. I can explain it in the following manner. Proper was started in 1994. At that time, because it had just begun, only water pollution was assessed, not air, not B3 waste. Just water. And during the economic crisis it was suspended. And in 2002, when I returned to KLH, I ordered that it be resumed again. It took quite a lot of preparation time because it wasn’t that easy. That is why I needed a quantitative analyst. So then, in the beginning we no longer only looked at the water, but the AMDAL, the waste disposal, the air too. Because it was quite hard to bring it up to that level. So then there was a decision that at first we would prioritize the manufacturing [sector], yes? Why? Because manufacturing is easier than mines. The issue in manufacturing is the water and the air pollution. Pollution can be measured, and then the quality standard can be looked at. But in mines there’s a complicated problem. In mines there are damages for which there is no definite numbers that can be applied. So a graph there is a red line, and if it’s violated that would be pollution. But in damages there is none, because it takes time. Now, when we were able to do it, we found a way. At that time PT NMR mine had stopped and its operations were soon to be ceased.

Proper is a continuity. If we only read it once, and then whether it goes up or goes down... The aim is to promote better company performance. See, so therefore there was a decision for PT NMR, that it will not be included in Proper, but included in a case. We had a case team, entirely separate from Proper, which discussed on a case by case basis what was faced. And I lead that team personally.

LMPP:
Very well...

NM:
Each meeting, I lead myself.

LMPP:
So PT NMR... so then mines were involved in the Proper program, but because PT NMR was nearing the end of its activities, it wasn’t worth it to involve it in there. But still, there was also a team which continually focused on those not involved in Proper, including in it PT NMR?

NM:
Yes.

LMPP:
Alright.

NM:
Yes, correct.

LMPP:
Just as additional information. So that was the reason why PT NMR was not involved in it. Now... next... this is about the time, yes, that the business executive, by law, is required or obligated to submit what’s called RKL/RPL every three months. As we know, this RKL/RPL is an instrument, right, to see how the chief executives adhere to Environmental Law. So it’s used once in three months. In the case of PT NMR here, it’s submitted to ESDM [Ministry of Mining and Mineral Resources] as the technical institution and copies sent to a number of other technical institutions, including the KLH. So that is every three months. And then in the Mining Law itself, the person called the Mining Inspector uses a six-month timeframe. So last week, when Mister Shakeb Afsah was examined, Proper was once a month. So it’s more frequent. So to measure the performance it’s done every month. So if we are to look at this number in simple terms, this Proper is more strict, why a monthly number is used? Why not follow the monthly RKL/RPL?

NM:
It’s like this, Sir, it’s not just that it’s taken once a month. I mean, to get into that data, the monthly average is taken. That is a decision, and why so? We might as well use hourly or daily or weekly, yes? But that will also make it more complicated for us, too detailed, yes, the cost will be too high. But we also look at it from time to time. The quality standard for waste could just be violated. For example, in a factory, if we make eyeglasses, an eyeglasses factory, three thousand pairs a day. Not all become eyeglasses, some will be rejected. Now, this rejected product will also be in the waste. So we look at it monthly, not daily, hourly or weekly, you see. 

LMPP:
Yes. I suspected that this rationalle here had to do with the level of threat. So, it’s seen from the threat level. So this is more serious judging by the fact that it is seen monthly. Meanwhile, RKL/RPL is quarterly. Mining is six-monthly. That is what I want to say. So this Proper is even more strict. This is what I want to say, so the threat level...

NM:
Correct.

LMPP:
... to the environment.

NM:
Yes.

LMPP:
Because this is for the ecosystem or environment, right, to conserve it?

NM:
Yes. Except... there’s one thing that applies, even though [it happened] only once, but it could be chased after. There is what’s called night discharge. There are companies that do not discharge their waste... but at night, when there is no supervisor, there’s no one, it’s discharged. That’s been done. I’ve seen a case like that. I used to work in Australia, yes? Even if it’s only violated once it’s already considered a serious violation. But if the difference is only slight, could be just... we would use more...

[Recording stopped]

LMPP:
I don’t know if you can answer this question because perhaps it’s a bit technical, yes. But if you can answer, well, please answer, yes? Please answer to the Panel of Judges in this hearing.

NM:
Yes.

LMPP:
If we are to compare tailings that are allowed to be disposed of or placed in Buyat Bay… so whatever is allowed by the Government which was also mentioned in Sonny Keraf’s letter… the actual, what, what is actually discharged, do you have the knowledge to make such a comparison? Have you received information concerning this? If you know, please explain in this court so we can get the facts.

NM:
So it’s like this, Sir, the requirements mention that the allowed volume there is 5000 m3 per day. 

LMPP:
Yes.

NM:
You mean here, the maximum volume, yes? 

LMPP:
Yes.

NM:
So it means if it’s less than that, it’s okay.

LMPP:
Yes, certainly. 

NM:
So with the daily rate of 5000 m3 per day. With this parameter and concentration, yes?

LMPP:
Yes.

NM:
That could be interpreted as kilograms, yes. Hang on a second, Sir.

LMPP:
Yes, please.

NM:
I don’t have the notes here, but to my recollection that is very small. So the debit multiplied with the concentration will produce the weight. So the volume is in cubic meters per day. The concentration is mg/liter. Those can be multiplied and then the product could be kilograms day or grams per day. Now, if that is multiplied by 365 we could see how much waste is discharged per year, kilograms per year. I did not bring the notes but I see it’s very small. 

LMPP:
So very small, yes?

NM:
The difference between what is allowed and what is actually discharged is very large.

LMPP:
I was told that… there’s a slide that said… with what I explained, is it true… perhaps if you would like to be assisted with a slide in this court, it is allowed. But if not it’s up to you.

NM:
I have a slide that discusses the difference between the discharge, the standard quality of waste with the pollution, yes… it distinguishes that not all violations of waste quality standards will cause pollution. I don’t know if this is needed. Up to you, Sir.

LMPP:
Your Honor, he would like to explain with the aid of a slide.

NM:
If required, Sir.

J III:
What is its purpose in this hearing?

LMPP:
So it is to demonstrate how PT NMR has adhered, followed the requirements set by the government with regards to, uhm, the disposal conducted.

J III:
Does this concern PT NMR or is it in general?

NM:
In general, Sir.

LMPP:
Oh, in general, yes? Oh, alright. If it’s in general I think it’s not necessary. Let me continue then, Witness. This has been touched on by the Presiding Judge earlier. In the indictment letter or in this court, there was a quote to show that, or made as evidence, as letter evidence, the letter from Isa Karmisa… Isa Karmisa who was the Deputy Minister of Environment for the Environmental Impact and Institutional Resource [?]. Do you know Isa Karmisa, Witness? 

NM:
Yes, I do.

LMPP:
The letter was dated 22 March 2002.

NM:
Yes.

LMPP:
This was entered as evidence by the Prosecutor, I don’t know what the code is. I have it in my hand, perhaps if you could look up the information, Your Honor. Witness, could you please look at this letter first?

NM:
Yes.

LMPP:
If you want the official, it has been submitted to the Registrar. Please look first, I would like to ask, is this the letter from Isa Karmisa here?

NM:
Yes, it is the same.

LMPP:
Alright. It was said that it is a reprimand. So it looks as if there’s been a violation. So because there’s a violation, a reprimand was issued. So it became a fact that there’s been a wrongdoing. More or less like that if we interpret it. So this is what I want to ask you about. I read in this letter, pages one and two, there’s no mention of a ‘reprimand’. That’s the first. And the second, if we look at the… the evaluation results on the RKL/RPL implementation report for the first quarter of 1999 until the fourth quarter of 2001… but this one was in 2002 here. In the meantime, RKL/RPL is submitted once in three months. There are eight points there, but each point is always started with “it is important to note… important to note… important to note,” and so forth, those words “important to note.” And then at the end of this letter it’s says, “such is the result of our evaluation which we could extend to you to be followed-up. Thank you for your attention and cooperation.”

My question… yes, those are the facts. My question now, has the office of the environmental [ministry] or is it its task to issue reprimands to the responsible party of a business if regulations aren’t followed?

NM:
Yes. So from time to time we do issue reprimands.

LMPP:
Reprimands. When you were a minister, have you issued a reprimand, to your recollection?

NM:
From me personally ?

LMPP:
Yes?

NM:
No.

LMPP:
Oh, no, no, not to PT NMR, but while you held office [as Minister] towards other businesses?

NM:
Yes, there were some.

LMPP:
When you issue a reprimand letter, how does it read, a reprimand from the Ministry of Environment?

NM:
Yeah, so it simply says that you have violated this, how, when, yeah, and so that action needs be taken to resolve it. So a reprimand is the first [action in a] process, and when no action is taken it will be taken to court.

LMPP:
That’s what a reprimand is, yes?

NM:
Yes.

LMPP:
And in practice the Office of the State Minister of Environment usually says you have violated 1, 2, 3, 4, right?

NM:
Yes.

LMPP:
And you have an action, or a sanction maybe?

NM:
Yes. 

LMPP:
Alright. So then, if that’s the fact, what would you qualify this letter as then? Is this really a reprimand?

NM:
I see this letter as a written recommendation: “hereby we would like to inform you a number of recommendations.” Therefore, this is a recommendation. And then, like you said earlier, that in the end it also says that these are evaluation results to be followed-up immediately. This is a recommendation, yes, a recommendation, not…

LMPP:
Alright. That’s quite clear, Witness, yes. Thank you Witness. Last question from me.

NM:
Yes.

LMPP:
From me. There could be more from the others. Witness, in this case, have you been questioned during the investigation stage?

NM:
Yes.

LMPP:
You were questioned as a witness during investigation stage?

NM:
Correct.

LMPP:
Alright. And your dossier was made when you were questioned as witness?

NM:
Correct.

LMPP:
And you signed that dossier?

NM:
Yes, correct.

LMPP:
Do you have… did you get a copy of that dossier? 

NM:
Pardon me?

LMPP:
The copy of your dossier of examination.

NM:
Oh, no. I only have the invitation only.

LMPP:
Oh, the summons, the summons, yes?

NM:
Yes.

LMPP:
How many times were you questioned at that time?

NM:
Once, Sir.

LMPP:
Are you sure you’ve been questioned regarding this case?

NM:
Yes.

LMPP:
Are you sure that in this case… you say that you have been questioned for this case?

NM:
Correct.

LMPP:
But I haven’t seen in this dossier the results of your questioning.

NM:
I don’t…

LMPP:
Oh, you don’t know, yes? The investigator should have been asked why there wasn’t any, yes?

NM:
I was called and I came to answer all questions. And then I signed a statement which has been typed beforehand, and that is what I did.

LMPP:
Alright. What were the questions asked and what was your response, just in brief?

NM:
During the questioning, yes, it’s actually all the same. More or less like, “Buyat Bay is polluted and what did you do…” That is why, and I said during the questioning…

LMPP:
Oh, the questioning was begun with “Buyat Bay is polluted and what did you do?”

NM:
Yes, as the minister. During the interview, I said, “Sir, the question already placed a burden that Buyat Bay is polluted. I have proof that Buyat Bay is not polluted. If you ask what I did I will answer. If you say Buyat Bay is polluted and what I have done, I cannot answer that.” But then the persons questioning said, “alright then, just write down whatever it is you wanted to say.”

LMPP:
And then what did you say in your response?

NM:
I said that Buyat Bay was not polluted and that we have conducted sampling twice.

LMPP:
Oh, so similar to what you have just told us?

NM:
Following an ongoing process.

LMPP:
Following an ongoing process. Actually that question is wrong. According to law you cannot say that Buyat Bay is polluted and ask what one has done. That is called a trapping question. Thank you, Your Honor. Enough from me.

J III: 
Palmer, just one?

PS:
There’s one issue, Your Honor.

J III:
Oh, I thought a question.

PS:
Perhaps to clarify this particular issue, there’s two or a number of questions. Thank you, Your Honor, for your permission. We will continue the questions. Witness and Expert, my question relates to just one issue about facts and not expertise. In the media it was said that you, as the minister… and you have acknowledged it in court, you came… but in the media it was said that you refused to eat the fish given to you. So there was the impression that you were willing to say that Buyat was not polluted but you were also afraid to eat the fish, because you were afraid. This impression, would you please… because you have sworn… explain clearly so that the court will not be affected by improper news information because you were involved in there. Please explain why and what happened when you came to Buyat Bay and that fish was given to you so that everything is clear. Thank you, please.

NM:
On… what happened there?

PS:
Please.

NM:
That happened on my first visit with the Governor. One thing that needs to be noted, is that I ate lunch there and certainly it was caught in Buyat Bay. Can’t be in Java Sea, right? So if the question is, did I eat fish in Buyat Bay, the answer is yes. That day I ate the fish and when I returned I brought some of it to Jakarta. I took it to Jakarta, put it in the fridge and it was cooked by my wife and my whole family ate it. So I did eat. 


Now, why did I refuse? There were two or three people who came with unfriendly faces and very rude, came to me saying “Sir, wanna eat this or not?” When you’re faced with that situation, you don’t know the person, and he’s being unfriendly, and then asks you to eat this, “do you wanna?” The problem is, that could be anyone and they could do anything. Besides, there was a friend who happened to be there, the head of HNSI [Indonesian Fishermen Union] from Minahasa who told me, “Sir, be careful, the fish there has been fixed.” So the fish’s been fixed. The person was very… and I didn’t know them and they were rude. Well, I think anyone would refuse. But the fact that I ate the fish from Buyat Bay, yes, I was sure that it was alright. I was so sure that I took it home and my family ate it too.

PS.
Enough, Your Honor. The Witness’ explanation needs no further follow up. It’s quite clear, Your Honor. No more questions from us.

J III:
Finished. We invite the Public Prosecutors, if you have any questions.

PP2:
Alright. Thank you for the opportunity given to us. Witness or Expert, yes, from several question from the Panel of Judges and the Legal Counsel, there were questions about the controversy, yes. And you just agreed, and I would like to ask, when the controversy in PT NMR came about, that was when you were the Minister of Environment, yes?

NM:
You mean in this case, right, the controversy?

PP2:
Yes, yes.

NM:
Some said that Buyat Bay was polluted and there were all sorts of effects. But others said no. First, we conducted tests twice, and it turns out there was no [pollution].

PP2:
Those two tests, one of those was conducted by you and the Governor and you personally?

NM:
No, no, those were visits, Sir. Those were visist. What I’m talking about here are tests where my staff with BPPT staff conducted studies, and then based on the decision in the cabinet meeting of People’s Welfare Ministers, it was requested to repeat that test. And both of those said that there was no pollution, yes?

PP2:
What date was the first test?

NM:
The one conducted between 23 September until 14 October 2003.

PP2:
Yes.

NM:
The second one was 28 August until 12 September 2004. But this one… sorry, I’d have to add something, yes… you said controversy?

PP2:
Yes.

NM:
Ah, see, this controversy is rather bizarre. First of all, I have to be neutral, I have to look at the facts. But what did we see? First, a company. The issue was Minamata, Minamata syndrome, at that time it was proven untrue, stated as untrue by, among others, data from WHO. And then it shifted to become [the issue of] water pollution. And then it shifted to mud with high levels of metals. And then fish that… so from time to time, the issue changed in this case. So the controversy just rolled on. So I feel that this problem, this company is being targeted. So not for the sake justice, but that this company is being targeted. That is my opinion.

PP2:
Targeted for what?

NM:
Targeted as a scapegoat. Since the issue back then was Minamata, then there was no water pollution, it was not talked about. When Minamata was proven untrue, then there was the issue of water pollution. When it was [dis]proved then it shifted to the fish with levels [of metal], and then all others. So the issues were made up, the company was targeted. That could happen anywhere. I have also heard of such problems happening in America, two or three months ago, targeting. So someone would be targeted, problems would be created. Yeah, if not, then tax problems would be dug up, this and that. I have a hunch that this is a case of targeting.

PP2:
Your hunch?

NM:
My opinion.

PP2:
Your opinion. And then when you were no longer the Minister of Environment was there still controversy that you just told us? 

NM:
Yes, still.

PP2:
Still going on, yes. There’s an interesting statement from the Witness, or Expert, here. Earlier Witness or Expert said that you as a Minister must stand neutral, in the middle. In the meantime there was another quote which said, and it was read from a news clipping, that you immediately issued a statement that Buyat Bay was not polluted. How do you place yourself in a neutral position? 

NM:
Neutral here means that there’s no, how do you say, preconceived notions that whatever the case, I must justify this party. Being neutral is an initial neutral position, there is no prejudice. I must be able to accept truth coming from anywhere, as long as that is the real truth. This is what neutral means, Sir. So it doesn’t mean that neutral is always in the middle, but being neutral has no prejudice and being able to see the truth, Sir.

PP2:
Then what did you, Witness or Expert, use as the basis to declare that Buyat Bay is not polluted?

NM:
There were a number of sources…

PS:
Your Honor, perhaps the Prosecutor should have paid attention. That has clearly been asked by my colleague, Mister Luhut.

PP2:
Alright, the...

PS:
It was explained that there were two studies that were made as the basis for this conlusion. Same thing is being asked again. Or do they really mean to lead the answer?

PP2:
Your Honor, our apologies, but we are going to ask about this in order, because it relates to our next question that is…

J III:
No, it means like this…

PP2:
… what we will explain...

J III:
What was asked earlier, the basis was two studies, one in 2003. Then people still had doubts. And then [a team] was formed in 2004, and another study was conducted. It was down to this conclusion that he said earlier. Now, what is your question next?

PP2:
Alright. My next question is, this was research conducted by your team, and then you made a decision or made a conclusion from the results of those two teams.

J III:
Hang on here… it’s been mentioned that the team involved UGM, then there was from Sam Ratulangi, from WALHI, from what else? So please when you ask a question be, how do you say… It has been mentioned, the composition [of the teams]…

PP2:
Yes, Sir.

J III:
So don’t be...

PP2:
That is why after… what I want to ask with regards to the results of other research, you have also seen or compared those. For example, there are studies the results of which are different and perhaps there will be other studies with results different that those [produced] by these two teams? 

J III:
So let’s just put it this way. While you were a minister, have you ever come across or compared with the results of other teams, that were different that the results from the two teams earlier?

NM:
I did read.

J III:
[He] has read.

PP2:
You have read. Were the results similar to the two teams that you…?

NM:
Some were similar and some not. I read it all going back. In this case I, as a professional, must look at how the sampling was done, how… was the laboratory accredited or not, and so forth, yes? And I saw that possibility, and not just from there, I [came to] listen all the way down to Buyat Bay, without notice. I spoke to people. Did anyone get sick? What was the illness? The persons with lumps, what are those? I knew that the person came from Bitung already with the lumps. So I really wanted to learn. I did not have any prejudice, Sir. I have a long history, since 1978 until 1994, I never relented about such matters. And I do not have any prejudice. That’s how.

PP2:
Yeah. This is what I would like to know. How many…

[recording stopped]

NM:
… and listened to many sides. There were from BPPT, and if I were to mention I would probably miss some. For example, from Sam Ratulangi, perhaps there was more than one from Sam Ratulangi. And then there was from BPPT. From the center as well as the regions, you see. But all of them, as much as I could, I tried to pay notice, and I looked at the background. I talked to the persons in question. So I listened to everyone.

PP2:
Alright. And then in this court, in this hearing a lot has been raised also about the Technical Team, this Integrated Team. So this is what we wanna clarify with you. Was this Technical Team or Integrated Team formed by the Ministry of Environment when you were the Minister?

NM:
Correct.

PP2:
Correct. What was the basis for the formation of this Integrated Team? Or what’s actually the name, Technical Team or Integrated Team?

NM:
I forgot, Sir, sorry.

PP2:
Yeah?

NM:
I forgot whether the name was Technical Team or Integrated Team or the Integrated Technical Team. I don’t have the notes here.

PP2:
Oh, you forgot the name too. But you still remember?

NM:
I made the decision to form that team because there was the need to do so. And then there was also what’s called the Peer Group. There were many from the NGOs, from outside…

PP2:
Yes?

NM:
That was also formed.

PP2:
Formed also?

NM:
[unclear] two.

PP2:
And it was also formed…

NM:
… by me.

PP2:
You?

NM:
Because we also wanted to listen to the voices of other parties. So not just from people who agreed that I looked, but also from people who disagreed, uhm, I listened. Perhaps they could be right. Who knows? I could be wrong. My study could have been wrong. That is why I had to be careful there.

PP2:
Yes. Now, before getting any further into the Technical Team or the Integrated Team, I would ask you to clarify, was this also one of the Teams that your formed, whose conclusions then became your opinion that Buyat Bay was not polluted? Or was it outside of these two?

NM:
Here’s the thing, the Teams provided input. And then the report from those studies came out too, yeah? And then I looked into all, and based on all of it, my conclusion was that it wasn’t polluted.

J III:
Hold on, was it… your conclusion, was it as an individual or as the Minister of Environment?

NM:
Minister of Environment, Sir.

J III:
Do continue. 

PP2:
Alright, Sir. Yes, please repeat, explain what you said the last?

NM:
Yes, so from various sources…?

PP2:
Yes.

NM:
I must sort out which was which, yes, which ones were solid and not. And I saw that the one from KLH and [the one posted on] the internet must be the ones to be considered, the strong ones. The others had credibility issues, accreditation and so forth. Therefore, they did not become the basis.

PP2:
Yes. There’s one question which perhaps has not been clearly answered, yes, Sir, yeah? This Technical or Integrated Team that you formed, that Witness or Expert formed, was it one of the two teams whose conclusions then became the conclusion of your opinion that Buyat Bay was not polluted?

NM:
Yeah, so let me put it this way, yes. That Peer Group Team said that Buyat Bay was not polluted, but there was no basis to say so. I still keep it, although I did not bring it, the handwritten notes from the meeting in which it was said that Buyat Bay was not polluted. But there was no basis. But those two studies that I received from KLH, from BPPT and the other institutions, the conclusion was not my conclusion. But I need to make a correction here, the conclusion [unclear], the suggestion, how do you say, the results said that it was not polluted. There were grounds to say that it was not polluted. But from that team, that said it was polluted, there is no basis. See, so I must pick the one which had a basis. This was the data, and this was the conclusion, rather than picking the one only with the conclusion. I still keep the handwritten records from the person who chaired that Peer Group meeting.

PP2:
Who chaired the meeting at that time?

NM:
Masnellyarti Hilman. One of my deputies. After the meeting I asked for the report in writing.

PP2:
Before we get there, Sir, I would like to see the work of this Technical or Integrated Team. This Technical or Integrated Team, who conducted the studies here?

NM:
The personnel was chosen and screened by my staff, and then proposed to me for approval.

PP2:
And who was to be the Head of the Team, Sir?

NM:
The Head of the Team was from KLH...

[Recording stopped]

PP2:
... who was there, who determined the personnel?

NM:
It was the staff who determined it. And then I approved those names.

PP2:
You approved those names too?

NM:
Yes. Except those included from Sam Ratulangi. But they were not our representatives. They weren’t included.

PP2:
Oh, yes? And who was the head…? 

NM:
The head...

PP2:
… of this Peer Group. 

NM:
To my knowledge the head was Masnellyarti Hilman, one of my deputies. 

PP2:
Still Masnellyarti Hilman. Witness or Expert, it was pointed out by the Panel of Judges… not yet… stating that the results of the research report conducted by the Technical Team, as pointed out by the Panel of Judges… earlier you said, Witness, that it came about after you were no longer the Minister? 

NM:
Yes, correct.

PP2:
What was there was the result from the team on 14 October 2004. Now, what I wanted to ask is the result of the technical team on 14 October 2004. Who was it from, Sir?

NM:
Which one? The 14 October one?

PP2:
Yes.

NM:
That was from… that was a report from the team.

PP2:
What team? The Integrated Team, Technical Team or the Peer Group team?

NM:
So the results were processed by Deputy 7 who was in charge of laboratories and of this study, and I received that from her, assisted by the expert on data quantification.

PP2:
No. Be more clear. Who did you receive this from, these results?

NM:
I received that from Deputy 7.

PP2:
The name?

NM:
Masnellyarti Hilman. Could also be through her staff, either directly or indirectly. Because I have a habit that not all must be received trhough deputies. Staff could too, and this could come from Masnellyarti or her staff.

PP2:
It means…

NM:
Her staff was Mister Roy.

PP2:
So it means you no longer remember with certainty who handed this to you?

NM:
Right, because it could have been in a meeting, anywhere. But I did receive this. The staff whom I was frequently in contact with in this matter was Roy, Roy Sani.

PP2:
Your Honor, would you remind the Witness to come closer to the microphone so it could be translated to… by the translators. Thank you.

J III:
Speak closer to the mic, Sir.

NM:
Yes.

PP2:
And then you received that. What’s clear is that you have it but you don’t remember precisely from whom?

NM:
From my staff, Sir. If not from the deputies, from the second echelon.

PP2:
Yes. And then from the testimony of previous witnesses, from the testimony of Ibu Masnellyarti whom you appointed as the Head of the Technical or Integrated Team, who stated that the results from the Technical Team and the Integrated Team were like what the Panel of Judges shown, like what I brought with me now. What you said was that when this came out, you were no longer the minister and that means it wasn’t the final result.

NM:
Which one, Sir?

PP2:
What you have in your hand.

NM:
This was the final result when I was in office. If someone made another one, I wouldn’t know about that. If that is defined as final result, well, please. But as far as as responsibility goes, mine stopped there.

PP2:
Alright. So your explanation is quite clear that that was the final result when you held office.

NM:
Right.

PP2:
Is it…

PS:
Your Honor, we… objection… the conclusion, the conclusion drawn was not the final result. Please mind this carefully, do not manipulate. This was the end result, not the final result.

J III:
That’s what’s been noted. That was the final result while he was the minister, which came out in conclusions there.  But after he was no longer the minister there was then other research result which he didn’t know. That’s more or less what’s noted there.

PP2:
Okay, yes. And then what I want to ask the Expert or the Witness, after those results came out, did the team that you formed continued working?

NM:
To my knowledge it had not been disbanded.

PP2:
To your knowledge it had not been disbanded. Alright, and then I would like to move on to another issue, that is, regarding your opinion about letter number… Sonny Keraf’s letter. Letter number 1456. Yes. Earlier on you said that to your knowledge the ERA study has been conducted by PT NMR and in your other statement you stated that those points were… must be, or were the decision of both parties, agreement of both parties. 

NM:
The agreement of both parties was to define what ERA is.

PP2:
Yes.

NM:
Because there is no regulation about what ERA is, unlike AMDAL which has a regulation. Therefore, what I heard, the minister at that time said, “PT NMR and staff, have a talk, agree on what ERA should be.”

PP2:
Yes. What I want to ask you, Witness, did you take part in the discussions about ERA between the Ministry of Environment and PT NMR or in the… not just in the discussion about administrative matters, but how… with technical matters? Did you take part in the discussions about this ERA study?

NM:
This… this case is one that received quite a bit of priority. If there were such discussions I would have been involved. The problem is, I was not yet there, Sir. ERA was issued in January 2001. I was appointed as a minister in July 2001. So I just accepted this.

PP2:
Alright. See, this is the basis for this question of mine, Sir, because you were not involved in the ERA, how could you say that PT NMR has completed its ERA?

NM:
Yes. When I came I learned of this matter. I asked, what documents do we have now? There’s AMDAL, it has been approved in the RKL/RPL. And then there was the permit in the form of that letter. And then there was the ERA. And then I was given one copy. I was not involved in setting all details of the ERA, uhm, in this case, but I did get the report and I read it, Sir. How could I be involved in determining the format of the ERA if I wasn’t present there. That would be impossible, right?

PP2:
Yes. Alright. So you are saying that the ERA study has been conducted only based on data that you had on you?

NM:
No. I wasn’t there. How could I have had the data? The ERA was already there, before I came. I came and it had been completed, Sir.

PP2:
Well, at least it was with your office?

NM:
I don’t know what you mean.

PP2:
This one, what you showed, this is results of PT NMR ERA study. Where did you obtain this?

NM:
From staff. 

PP2:
Yes, so it means from your office, there was ERA study results. And you said that PT NMR has completed the ERA study because you have seen the results? 

NM:
Yes.

PP2:
Yes, alright. Do you also know that the ERA study conducted by PT NMR cannot be accepted by the Ministry of Environment at that time? Did you know that?

LMPP:
Your Honor, I think this question is misleading because there is no evidence entered by the Prosecutors themselves. Go ahead, check if  there’s any letter that taloks about not accepting the ERA study. Or if you want to check, before the question is asked, please show first if you have any letter as evidence saying anything about non-acceptance.

PP2:
Your Honor, I think from the testimonies of earlier witnesses… where that witness testified under oath, and that is also evidence that explained… that it had explained that the ERA study conducted by PT NMR cannot be accepted for certain reasons.

J III:
Alright now… let’s not… let’s just take the middle road, yes. While you were the Minister of Environment, or when you no longer were the Minister of Environment, did you ever know that the Ministry of Environment, in whosever era, had ever stated that the ERA study was rejected? Have you?

NM:
No, never.

J III:
So that’s the question.

NM:
But, may I explain a little?

J III:
Yes, okay.

NM:
So it’s like this, Sir, AMDAL has a regulation. When you talk about AMDAL being accepted, you don’t mean physically received, but that the contents were accepted, right? Is that what you mean?

PP2:
Yes.

NM:
I will talk about it being accepted in its meaning… AMDAL has a regulation which states that AMDAL must be submitted…

PP2:
Sorry, Witness or Exeprt, what I would like to know is simple actually. You… because you said the results of this study commenced when… I have to ask this question because Expert explained that the letter from Environment Minister Sonny Keraf number 1456 had all been complied.

NM:
Alright. Let me explain, Sir, alright? ERA is not regulated, right? There is no legal provision which says that KLH must accept the contents and in the regulation, in the permit, it doesn’t say. It only says that PT NMR has to submit it within 6 months, and it doesn’t say anything about KLH having to accept it. There’s none such, Sir. Your are mixing up between AMDAL and ERA. So after it is submitted there is no obligation to accept or reject ERA. Similarly on PT NMR’s side. It’s different with AMDAL, Sir.

PP2:
Yes. This will be… if that is your reason then we will turn this around again to… that it is based on the agreement of both parties, that it must be done based on the agreement between both parties, and what you knew based on your explanation in the beginnning, that it is indeed even down to determining the quality standard it is based on the agreement of both sides.

NM:
The quality standard is from KLH which became the requirement… quality standard is not based on agreement, but determined by KLH and made as requirement and was accepted.

PP2:
Yes. That is why, in more detail, what was it that had to become the agreement of both parties in that ERA study? 

NM:
So Sir, AMDAL is regulated. All that we know about ERA is a guideline from America. And then if we are to create an ERA, what would be the basis? What are the contents? What is the format? What is the structure like? Those were the things discussed between KLH and PT NMR. So what is this ERA? ERA is different than AMDAL. And then, what are the contents like? That is discussed and agreed, and then it’s compiled. So not that the contents must be accepted. In the permit there is not one word which says that KLH is obligated to check and approve. None such.

PP2:
Alright. If that is your opinion, yes.

NM:
But it is a fact, Sir, there was none such.

PP2:
What I would like to ask next, Sir, is the ERA study, the ERA study… because there was a witness who said that the ERA study was then not accepted. When you were the Minister of Environment have you… was there ever an agreement to conduct an ERA study with PT NMR, when you were the Minister of Environment?

NM:
Yes, like I said, and I say this again, “not accepted”? There is no provision that says it must be accepted. So accepted or not, that is irrelevant. Yes? What happened after this study [was submitted] was then discussed. There were a number of things that required further explanation, yes, with another agreement. So KLH and PT NMR together agreed to conduct further sampling. So this is not an issue of being accepted or rejected. That is not obligated and is not a requirement. But the problem was that there were a number of things that were still not addressed by the ERA. So there was an agreement from both sides to conduct another sampling together. Now, it was in the plan, but then the September 11 problem happened in New York, so there were restrictions on experts employed by PT NMR to come here. Now, the wait was too long, so KLH said “alright, let just us do it on our expense.”

PP2:
At that time you were already the minister?

NM:
Yes, that was in 2002, 2003. 2003.

PP2:
And then what was the final solution about that ERA discussion, as far as you know?

NM:
From the ERA results, there were things that had to be confirmed. So then there was a second study. Now, when that came out, I finished my term. Actually after that there should have been a decision, but I was no longer there.

PP2:
So until the time when you no longer were the minister, there was no decision?

NM:
There was no decision, but do not say that… the result of the study conducted said there was no problem. So this ERA has been completed, has been reported, checked again, finished.

PP2:
But there was no decision?

NM:
Decision...

PP2:
In writing?

NM:
This report came out in the last week I was in office. So… and to my recollection, there was no follow up. But the result was that there was no problem. So the implementation of the standards that were made based on permits was checked by the ERA, and then checked by the two studies. There was no problem, like what was desired, because there was no more problems, you see.

Yes. So if the new minister did not issue a different decision, I think that is because there were no more problems. The regulation has been made, the permit, the requirement, checked with ERA, checked with two studies, there was no problem. So what else, what other decision, there’s no more, right?

PP2:
That is your opinion?

NM:
I ask you, what do you think the decision should have been?

PP2:
Huh?

NM:
Sorry, I have to ask you.

J III:
It’s like this, Prosecutor, I tell you why. It’s because we’re asking for the Witness’ opinion. So that is his opinion.

PP2:
That is why I have to ask, is that really your opinion. The answer should have been yes, because… sorry… because the questions in the examination are provided like that, right, Sir?

NM:
Yes, I understand.

PP2:
So if I’m thought of as being stupid, well, [I am] not stupid.

J III:
It’s just that we need to be aware that his testimony is being heard today as Expert. So this is an expert opinion. That is why what’s being communicated is his opinion. I’m not making an issue of anyone being stupid or not here.

PP2:
I was only confirming from the Witness or the Expert, by then how come the response we heard was like that? So, enough then Sir. Let’s move on to the next question, Sir. Witness or Expert, yes, you also explained earlier about the reprimand and you stated that a reprimand has a fixed format?

NM:
What I said is that the letter… which letter was it, Mister Isa’s letter?

PP2:
Yes, Mister Isa.

NM:
Whether Mister Isa’s is standard or not, that is not the issue. But that letter clearly communicated its contents.

PP2:
What I want to ask, Sir, you explained that the reprimand was about what was violated, and that is for the interest…

NM:
Yeah, that is not standard, but from time to time. You must see that KLH compared to other government offices is very, how do you say, very much not too formal. So there is no standard for a reprimand, but I’m basing this on the word ‘recommendation.’ A recommendation is a recommendation. So I must look at what’s in here, not from… right?

PP2:
Alright. And then, Sir… to your knowledge, because you were also the minister at that time, and have worked for quite a long time at the Ministry of Environment, I would expect you to know the administrative [matters] at the Ministry of Environment. What are… what are the things that are regulated with a standard at the Ministry of Environment?

NM:
What do you mean by standard regulation, could you explain?

PP2:
If there are standard rules, standard formats established in your institution?

NM:
Yes.

J III:
You mean, the requirements for permits to be issued, right?

PP2:
Formats for permits.

NM:
Me, from KLH, since it was called PPLH until year… except the three years I was not there, yes, 1998-2001, for all that time there was no consistent format, yes? There was a case when I was in Bapedal when a pharmaceutical company asked for a standard quality to dispose [of waste], so the Head of Bapedal issued a letter that said this is [the standard] for you, and that is still used to this day. So if the question is if there is always a format that’s consistently used, there is none. That depends on the developments at that time, Sir.

Not even that, even to appoint staff there’s no clear format. Take me, Sir, the process for me to become state employee took 11 years. And what does that show? It shows that the administration is not as strict as it is in other offices.

PP2:
Yes. And whose authority is it to issue that, to issue administrative [matters]?

PS:
Your Honor, seems like the question has gone beyond the limits of this case. Are we trying to kill or exterminate KLH? That is not what we’re trying to reveal in this trial. I think this has gone too far. Thank you.

PP2:
So, I’m sorry Sir…

J III:
Let’s just do this, okay? Now, Expert Witness, Expert and Witness, if there are questions you need to answer, then answer. If you feel you don’t need to answer, then don’t answer.

NM:
Fine.

PP2:
And then when you were the minister, was there a format for permits, for some sort of a permit?

NM:
There’s a deputy who handles that matter.

PP2:
Yes...

NM:
At that time the deputy certainly created a format. But what the relation was between the deputy I appointed and the previous deputy, whether that was a consistent, integrated format… I don’t think so.

PP2:
Yes, alright. And then what I wanted to ask, still concerning that. Was PT NMR… when you were in office as minister, have you issued permits to PT NMR to dispose of waste into the environment? Have you [done that] in a written letter [sic] to PT NMR?

NM:
The answer would be no, because there is no need. Why need a permit on top of a permit? It’s impossible, right? This permit was already in effect, and it is valid. Why must there be another permit?

PP2:
The permit which you say is valid was which one?

NM:
The one dated 11 July from Pak Sonny. It must be…

PP2:
That letter number 1456?

NM:
I must follow the existing policy first. The office decision must have consistency. Just because I was in office, do I have to issue new permits in place of all existing permits? No, right? Or else… so this is consistent, following what already exists here.

PP2:
Yes.

NM:
Yes, alright.

PP2:
Alright. And then, when you were the State Minister of Environment, have you issued permits to PT NMR?

NM:
Sir, again, this is the permit, Sir. Here, the permit already exists, the decision of my predecessor. How is it going to be if I were to issue permits again? How many dozens more would we need?

PP2:
Sorry, Witness or Expert, yes, the answer that I would like to get is, first of all, yes or no. And then the reason, Sir. That’s what we would ask. Don’t let us draw our own conclusions.

NM:
Alright, the asnwer…

LMPP:
Your Honor, it’s quite clear already. It’s been said quite straightforwardly. It’s impossible to have permits on top of permits. But the the same question was repeated again.

PP2:
Yes, so Mister, my apologies, Your Honors, Counsel, we… please listen carefully to my question because my question was different. Earlier it was about a permit to dispose of waste into the environment. Now it’s a permit about dumping into the sea.

LMPP:
I did listen to your question carefully and that is why, you repeated the same thing and it has been answered repeatedly.

PP2:
And this is because… just what I’m asking.

J III:
What is dumping anyways? Do you know the definition of dumping, Witness?

NM:
It’s like this, yes, the term used is ‘disposal of waste’. The definition of dumping, that’s English, the connotation is it’s illicit disposal. So the term ‘dumping’ is never used in this case. 

J III:
So the term ‘dumping’ is never used?

NM:
There is the term ‘dumping’ as I just explained. So in this case it’s ‘waste disposal’.

PP2:
Yes, alright. And then, Witness or Expert, can you explain to this court about what is meant by B3 waste? Can you explain about this B3 waste, certainly based on existing laws and regulations? Can you?

NM:
Yeah, there’s a Government Regulation about B3. There’s a definition, a test, but basically B3 waste is waste that can pose danger to humans and the environment as well as human property. So if you want a more accurate definition, it’s in the law.

PP2:
So that means… is the Government Regulation you’re referring to PP No.19 of 1994?

NM:
Yes.

PP2:
So provisions about B3 waste are in there, yes?

NM:
Yes.

PP2:
Alright. I was still… not finished yet. Still need to be more detailed about…

[Recording stopped]

PP2:
... in the laboratory used, is this matter also stipulated?

NM:
So this is the Peer Group we’re talking about, yes?

PP2:
Yes.

NM:
Peer Group means... Peers are a group of coequals. So it was indeed picked from many [circles], not just the government, but also from the community, from NGOs. And the membership was proposed by my staff. I approved.

PP2:
Group-wise, where did they originate? Do you know?

NM:
From universities, from NGOs, in that Peer Group. There were also people from the company and the government too.

PP2:
Like that, huh?

NM:
Yes.

PP2:
Did you memorize the names?

NM:
I can’t recall the names, Sir.

PP2:
Can’t recall. But the names there were already approved or recommended by you?

NM:
Yes. No. The recommendation was from my staff to me.

PP2:
Recommendation from your staff to you which you then approved?

NM:
Yes, yes.

PP2:
Alright. Thank you. Perhaps that would be enough as far as my questions go. Perhaps will be continued by...

PP4:
Thank you. We will continue the questions from our colleagues. I only have one question, Sir. Witness or Expert, earlier you have explained that according to the letter from the State Minister of Environment dated 14 July 2000, No.1456, that the permit to place tailings in Buyat Bay was not temporary in nature, and that there were a number of requirements, that is, parameter requirements that have been met by PT NMR. And second, that PT NMR has conducted an ERA study, it’s been met. And third, the ERA study has been completed within 6-months.

NM:
Yes.

PP4:
And fourth, the ERA study with relevant institutions has been completed. And what becomes our question, from you explanation that PT NMR has met all requirements according to the letter from that State Minister of Environment, were you already the Minister of Environment at that time?

NM:
I will look at it one by one.

PP4:
Our questions is, were you or were you not?

NM:
I was.

PP4:
One more time, Sir. The Environment Minister’s letter on 14 July of 2000... in there, there were a number of requirements which have been met by PT NMR regarding parameters. PT NMR has conducted an ERA study within six months, by PT NMR? [sic]

NM:
Yes.

PP4:
And then the ERA study involving relevant institutions has been done. Our questions is, were you already the Minister of Environment at that time?

NM:
Is this a different question that the one before, Ma’am?

PP4:
Different, Sir.

NM:
Would you repeat the second question?

PP4:
Since... I mean, were you already [the minister] at that time?

NM:
In July 2001, yes.

PP4:
2000?

NM:
2001.

PP4:
When the letter was issued.

NM:
Yes, well, this letter was at the time...

HT:
Sorry, Your Honor, the Prosecutor’s question is unclear. How is it possible that the letter was issued and then the Witness is asked if he was the Minister when this letter was signed by Minister Sonny Keraf? How could there be two ministers? The Witness explained...

PP4:
So you were not the Minister of Environment at that time?

NM:
Correct, correct.

PP4:
You weren’t, yes? Enough Your Honors.

J III:
Hahaha... we invite  the Defendant to ask questions. And this is what I like to remind too, but without having to have a debate between the Legal Counsel and the Panel. Please explain to Mister Richard Bruce Ness that our legal system is not a jury system or whatever that other system is, yes? If the conclusion, for example, the indictment is wrong that should come out later in the... just the response. Which part of the witness’ testimony does he object to? Which one he agrees with? But what is more important is which parts specifically he objects to, which would mean that he agrees with the rest. More or less like that, yes? Or beforehand he can ask questions. He has the right to ask questions. Please, would you like the questions first or response to the Expert’s testimony?
RBN Questions & Comments

RBN:
Thank you Your Honor I have a few questions prior to making any conclusions.

HS:
Terima kasih Yang Mulia, saya ada beberapa pertanyaan Yang Mulia sebelum membuat pendapat saya.

RBN:
And with your permission, may I use the slide to show the Witness?

HS:
Seizin Yang Mulia saya mohon apa diizinkan menayangkan slide?

RBN:
I would like for you to look at a copy of your October 2004 report on Buyat Bay, section 2.1.

HS:
Saya ingin Saudara Saksi untuk melihat kopi dari laporan Anda untuk melihat ke bagian 2.1.

RBN:
Okay, next slide please.
HS:
Slide berikutnya.

RBN:
If someone have an original copy of your report and power point file used to create your report and then you take and actually click on it with your mouse, on the right hand side and then click on the object.

HS:
Apabila Saudara memiliki copy asli dari laporan Saudara ini serta slide presentasi yang digunakan di sini untuk menyusun laporan Saudara dan melakukan klik kanan pada mouse komputer dan membuka slide, silakan diklik.

RBN:
Next slide, what will happen if you open the data set? Now, if you take this column E and multiply by 10 and then you change column C to 01, next slide please.

HS:
I have to translate first.  Saudara membuka set data apabila Saudara mengkalikan kolom A dengan 10 dan merubah kolom C ke nilai 1, silakan ke slide berikutnya.

RBN:
The computer will produce a graph like this, that is shown behind with data set.

HS:
Maka komputer akan menghasilkan suatu grafik sebagaimana terlihat di belakang set data itu.

RBN:
Next slide please. Now, if you take the computer mouse and click to replace the items marked in red and add three words indicated in these boxes.

HS:
Sekarang bila Saudara mengambil mouse komputer dan klik untuk menghilangkan angka-angka yang telah saya tandai dengan tiga kata seperti yang ditunjukkan, silakan.

RBN:
You will also take the mouse and pull this down and this over a little bit to the side.

HS:
Dan menarik ini ke bawah.

RBN:
You will produce a graph like this. Next slide please.

HS:
Maka akan terjadi grafik seperti ini.

RBN:
Now I have taken the liberty to print out copies of both the graph from the first slide I showed you and the graph I reproduced with changes on transparency plastic.

HS:
Saya telah mengambil kebebasan untuk mencetak copy dari kedua lampiran 21 di laporan Saudara dan grafik yang saya hasilkan dengan dilengkapi perubahan-perubahan pada lembaran transparan.

RBN:
I would like you to overlay this transparency with the page on your original report and ask you if they are the same?

HS:
Saya ingin Saudara menumpang tindihkan lembaran transparan ini dengan halaman yang sama pada laporan Saudara dan menanyakan apakah ada persamaan antara keduanya?

NM:
Yes, it’s the same.

HS:
Yes.

RBN:
I would then ask you to overlay this transparency on the last slide which  we just produced from this last slide here and also compare with a prosecution evidence number P28.

NM:
The figure?

HS:
Saya sekarang juga minta Saudara untuk menumpang tindihkan lembaran transparan dari slide terakhir dimana tertulis arsen total dan membandingkannya dengan slide yang terdapat dalam bukti penuntut nomor P28.

RBN:
What kind of conclusion can you drop from this comparison and if you have any comments on this?

HS:
Kesimpulan apa yang dapat Saudara tarik dari perbandingan ini?

NM:
Okay, what I can draw. Alright. I can answer. So the first one was the sa,e. The second one appears to have the same source, but there are changes. First, looking at the title. The original was inorganic arsenic. The second one was total arsenic. The second difference is in the graph on the bottom right. The first one is inorganic arsenic. The second one is total arsenic. Yes? Here, what look at is the number, because the total becomes ten times larger than the inorganic. But the quality standard still uses the original, the inorganic. So the odd thing in the second graph here is the total arsenic compared with the inorganic arsenic, where the value is actually 1:10. Therefore there is a violation, you see. If I can draw a parallel here, yes, if there is a maximum speed limit of 60 km/h and you drive 40 hm/h, that is not a violation. But if you repoert the 40 as 400, and the standard is 60, then it has violated. But how come this becomes 10? Where did this come from? How come it becomes this?
RBN:
That was a from the evidence presented in court.

HS:
Itu adalah dari kesaksian, barang bukti kesaksian yang pernah diserahkan di pengadilan.

NM:
There one other possibility. There was a change in the following, and the conclusion was not put in here.

RBN:
Okay, thank you. I have no further questions, as Defendant I and II, I accept this Witnesses testimony in its entirety.

HS:
Saya tidak ada pertanyaan lagi dan sebagai Terdakwa I dan Terdakwa II saya menerima kesaksian ini secara keseluruhan.

RBN:
Thank you Your Honor.

HS:
Terima kasih Yang Mulia.
J III:
I think for the time being your testimony is finished. So indeed there are problems here that has to be, whatisit... but let’s see how it goes with Masnellyarti. But we will consider it, in case the Panel would consider it necessary to confront Masnellyarti... because here we have things that are, whatisit... The Panel will also consider that if later on you will be required again. Thank you. So let us now examine Mister Andi Hamzah. Is he still here, still here?

LMPP:
Your Honor...

J III:
Please.

LMPP:
Your Honor, we would like to first [examine], before Professor Doctor Andi Hamzah, Professor Doctor Daud Silalahi.

J III:
Daud Silalahi first. Yeah, so let’s try. Later if we, whatisit, later... let us call in Professor Daud Silalahi.

LMPP:
Professor Doctor Daud Silalahi, environmental law expert, please enter the courtrooom.
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[The Witness enters the courtroom]
Prof. Daud Silalahi 
J III:
Before we hear your testimony, your opinion as an Expert, you are presented here as expert by the Legal Counsel Team for the Defendant. We ask your identity, what is your complete name?

MDS:
Mangantar Daud Silalahi.

J III:
Mangantar Daud Silalahi. Born where and when?

MDS:
In Prapat [North Sumatra], 27 September 1936.

J III:
What is your occupation?

MDS:
I’m a university lecturer.

J III:
Lecturer in what field?

MDS:
Lecturer in the field of environmental law at Padjajaran University. 

J III:
Padjajaran University, yes? And then, what is you religion?

MDS:
Protestant.

J III:
Where do you live?

MDS:
On Jl. Parasitologi 16, UNPAD Housing Complex, Cigadung, Bandung.

J III:
Once again, slowly, what was it? The address was on what street?
MDS:
Jl. Parasitologi 16.

J III:
Parasitologi, yes. Bandung language is a little, how do you say...

MDS:
Yes, a little...

J III:
Cibereum is a ’Ci-’ also, Cipendeuy is also a bit too...

MDS:
Hahaha.

J III:
It’s tough on your tongue, yes? If it wasn’t too clear, the hearing, could you provide your address, yes? And then your education was in the field of environmental law. You are presented as expert in environmental law or an environmental expert. It’s all included, yes?

LMPP:
Yes, environmental law expert.

J III:
Environmental law, not environmental expert. What was your education so that now you’re called an expert in environmental law?

MDS:
I first studied environmental law at the University of California, Berkeley Law School, from 1972-1974. And then I conducted researches in a number of Universities in America and returned to Indonesia to develop it since 1976 at the Law Faculty.

J III:
Like that, huh. What was the degree, S2, S3 or S4?

MDS:
Now I am a Professor, Doctor in the field of environmental law, yes, specifically for environmental law.

J III:
Doctor in the field of environmental law. Yes, okay then.

MDS:
Yes.

J III:
So you will be sworn in. Your religion is Protestant, yes? 

MDS:
Protestant.

J III:
Sworn in first to provide opinions to your best knowledge as an expert. Please stand up.

[The Witness takes the oath as an Expert]

J III:
I’m also feeling my way around here. If I ask questions to Mister Daud Silalahi, because I cannot guess Mister Daud Silalahi here… I cannot guess the presence of Mister Daud Silalahi here. Because Mister Daud Silalahi here has never been to Buyat Bay, I have a question. So I think I give it straight to the Legal Counsel, Mister Daud Silalahi being present here, what are we trying to get from his expertise in environmental law to add to or gain material truth in the examination of this case? Please, Legal Counsel.
LMPP:
Thank you, Your Honor. Expert, we present you in this court to ask for your best opinion, to your best knowledge, as the pronunciation of your oath, to provide your opinion as best as you can. Even though we’ve established that your expertise is environmental law, perhaps I would begin with a question, what is your latest education? 

MDS:
Doctoral education in law, specifically environmental law.

LMPP:
So you are a doctor in the field of environmental law. Perhaps you could explain a bit what was your dissertation at that time?

MDS:
I wrote a dissertation about the issue of the management of Indonesian environment and the implication regionally. So indeed, specifically about the problem of marine environment. 

LMPP:
And you teach at UNPAD, Bandung?

MDS:
Besides at UNPAD Bandung I also teach at ITB and a number of private universities in Bandung and outside of Bandung.

LMPP:
Oh, besides teaching at UNPAD Bandung, you also teach at ITB. Is that also teaching environmental law?

MDS:
Yes, because it’s in post-graduate. The post-graduate [programme] at ITB has a biology department, and they require knowledge about environmental law with regards to international conventions.

LMPP:
Alright. Besides those two universities you also said in a number of private universities. Do you also teach environmental law there?

MDS:
Yes, I teach environmental law, among others, at UNPAS, STHB, among others. And besides that I also guide theses and dissertations in almost all state universities all over Indonesia, including UI, Airlangga, UNDIP, USU and so on.

LMPP:
All in the field of environmental law?

MDS:
All in the field of environmental law.

LMPP:
Are you also a professor in law?

MDS:
I was appointed with a Presidential Decree in the field of environmental law.

LMPP:
Oh, you are a professor in the field of law, environmental law?

MDS:
Yes.

LMPP:
So it means not part of other discipline of law, but environmental law?

MDS:
Yes, environmental law, because environmental law is a specific law, a very particular law.

LMPP:
Because it is a specific discipline of law, that is why we will be talking about environmental law in this regard, that is why we ask… but to find out formally first, so that it will become a record in this hearing about your education. Have you also written books?

MDS:
I have written books, among others, about environmental law in the Indonesian system of law enforcement. Also wrote a book about management of aquatic resources and the environment. Some were even in English about oil pollution on marine in Indonesia [sic] and a number of articles. Almost… more than 300.

LMPP:
So besides teaching you also write books and all have to do with environmental law.

MDS:
All about environmental law.

LMPP:
You said you wrote almost 300 articles, right?

MDS:
Yes.

LMPP:
What about books, how many?

MDS:
Books, maybe more or less, yeah… so it could be more or less between nine to ten books.

LMPP:
Five to ten books.

MDS:
Ten. Yeah, I mean here, what I mean here, up to 10 books that are indeed very concise, such as, for example, oil pollution marine in Indonesia [sic]. That one is perhaps only around 50 pages, because of a very specifric need.

LMPP:
I see. Very well. Besides teaching and also writing… so you teach in universities and also you said you write. Do you also have work experience pertaining to environmental law?

MDS:
Some… among others, I was a team member since 1978 at the KLH to draft the environmental law, be it in the form of a Law or a Government Regulation as well as Ministerial Decrees.

LMPP:
So you also have experience as expert staff, or am I wrong?

MDS:
Yeah, I actually began in 1975-1978 when I was the secretary of expert staff at the Depratment of Justice which related to the issue of sea pollution in Malacca Strait. And then after 1978, after there was the ministry, uh, State Minister for the Supervision of Development and the Environment, I was already part of the expert team in the group that drafted the law.

LMPP:
So you had positions at two institutions then…

MDS:
No, at the Justice Department in 1975-1978 and at the KLH since 1978…

LMPP:
Until?

MDS:
Until, actually, formally until 2004 I was a special staff, but also presently I am a member of a team drafting the environmental law with a number of other professors.

LMPP:
So in those two institutions you were involved in the team that drafted the law. Was this also laws in the field of environment?

MDS:
Including laws and regulations in the field of environment.

LMPP:
Including… is it also including Law No.23 of 1997 about the Management of the Environment that applies now?

MDS:
Even from the academic text all the way to the discussion on the material about Environmental Law No.23 of 1997. At that time, for about one year, I even chaired the expert team in the drafting process which integrated the opinion of technical and legal experts at the KLH.

LMPP:
This Law No.23 of 1997… so you are very much familiar with the material, the concept, perhaps even the philosophy of the Environmental Law.

MDS:
Very very much, because actually we developed Law No.23 of 1997 as an improvement to Law No.4 of 1982.

LMPP:
Alright. I will have a question regarding that matter, but that thing about drafting the Law about the Environment in which you also took part. Are there other activities that you did that are relevant to this case?

MDS:
I am also a consultant in a number of international institutions to this day. For example, since 2003, I was also the evaluator of marine laws and regulations in seven countries that has to do with South China Sea until 2007, as a member of the evaluator team representing the country. So each country was represented by one lawyer. So until present day I am still a team member.

LMPP:
Oh, alright. So this means even broader, internationally also. Alright. Let me get to the subject matter. You said you are a lecturer, writer, drafter even evaluator of Environmental Laws. Let me begin with a general question. In the… if we read the Environmental Law, the Law about Management of the Environment more precisely, Law about Management of the Environmnet, in the general provisions or in this Law, the principles… and as we know, a principle is the teaching or the doctrine that must be adhered to by the articles… which are points 1 to 25 in Law No.23 of 1997, I do not see any mention of environemental crimes. Meanwhile, in this indictment, this is about an environmental crime, as provided in article 41 and so forth. But in point 19, environmental dispute, there is environmental dispute in point 19. The principle here about environmental dispute is a dispute between two parties, or rather, something caused by the existence or the allegation of pollution and or destruction of the environment. Now, what I want to ask the Expert, so that we in this court can understand it better, even though everyone present in this court have university degrees, why an environmental dispute contained in the principle or the doctrine, is not an environmental crime? Please.

MDS:
Your Honor, if allowed, I would like to begin with a background so that it’s clearer, you see. I won’t be too long, but there is a background. When Environmental Law No.4 year 1982 was drafted it was drawn from international conventions, a part of development, eco-development. And then sustainable development. So this Environmental Law was part of development [programme]. If we look at it closely, for example in article 1, item 3, about sustainable development, that the environmental dimension is included as consideration in the development process. So the keyword is development. Because the cost of development concerns the economy, yes, the laws of economy, the Law was designed as environmental management. We did not use [the term] ’protection’, because we are developing, so the environment will change.


Now, because of this change we agreed that what will become [the reference] is the controlling of the impacts to a certain degree, you see. Now, therefore, for the time being we are not talking about crime because it merely serves as a support. So the main reference point is that environmental law is part of development law. So now environmental law is a management instrument. By definition in the… if we look at article 1, yes, point 2, for example, that management is a provision for efforts to preserve the function of the environment. So the instruments were added, to preserve when development is being done. So this is actually part of an economic law actually.


Because eco-development always contains the word development, therefore, here crime would be added to the doctrine. Perhaps if I am allowed… so we, in the context of drafting the criminal [aspect] there is a doctrine that says that criminal provisions must be designed as part of administrative sanction law. Therefore, it has been attached to the doctrine. In America, for example, there’s something called primary jurisdiction rather than less [unclear]. It means administrative first, yes. The approach to environmental management is emphasized on the permits issued first. Crime is the last part when efforts in terms of administrative law instruments can no longer be done and perhaps it also needs to be understood in the discussions to design environmental crimes, because it is called an environmental criminal act, not a human criminal act, you see. Therefore, I think…

[Recording stopped] 

MDS:
It is called permanent but still relates to the conservation of the function of the environment. 

LMPP:
Alright.

MDS:
So it doesn’t talk about crime actually. Perhaps that is what I like to add.

LMPP:
So from the explanation or the opinion of Expert here, point 19 in this Environmental Management Law which uses the term dispute instead of environmental crime does indeed refer to the concept, or even further on, even the philosophy of this Law, which is as part of development and that does not relate directly to humans, but relates to the environment. Is that right?

MDS:
Correct. If I may elaborate a bit more, I mean, if I detail this better... if we look at it, for example, the effects of the impacts on the environment in Articles 34, 35, which relate more to compensation and recovery of the environment. So these are matters of civil dispute, you see? Therefore, what is covered by this Law is how to recover the environment, the quality of the environment must improve. Not about crime. You see.

LMPP:
Oh, so that is why in other parts of this Law it is followed by compensation and recovery of the environment.

MDS:
Recovery of the environment.

LMPP:
Meaning, in the same spirit or in line with the term ’dispute’ here?

MDS:
Yes, the term ’dispute’.  

LMPP:
Because the word ’dispute’, as far as we know, refers to private law and not public law.

MDS:
Yes.

LMPP:
Is that what you mean?

MDS:
Yes. If I may add something, perhaps, Sir, we can also look at Article 14, with the sort of spirit of the Law, that in order to guarantee the conservation of the function of the environment, it is prohibited to violate the quality standards or damage the environment. So quite clearly it says prohibited there. So it is the conservation of the function of the environment that becomes… conservation pertains to the issue of costs, you see. Therefore, the approach of dispute when the community experiences loss, when the environment is damaged, what is the cost to recover it? You see? So that is the aim of this Law. In the meantime the others act as support in case that is not effective, you see?

LMPP:
So it’s rather clear now. Alright. If I jump ahead to the subsidiarity principle… So from your explanation here I would jump to the subsidiarity principle. We’ve talked about this repeatedly. We are talking about the subsidiarity principle found in the general explanation, yes? This Law, perhaps I could read, and for that would you explain according to your best knowledge.
Alright. So in the second paragraph at the end it states that it serves as a subsidiary to administrative law, as a subsidiary to administrative law. The application of criminal law provisions, the application of criminal law provisions still regards the subsidiarity principle. So criminal law must regard the subsidiarity principle, that is… so it explains, I think, the subsidiarity principle, that criminal law should preferably be employed when sanctions from other aspects of law, such as administrative sanctions and civil sanctions and alternative dispute resolutions, are no longer effective and or the severity of the perpetrator’s wrongdoing is relatively severe, and or the effects of the action is relatively large and or the action had caused public unrest.

And lastly here… I will ask about this later on specifically… but about the subsidiarity principle, its relation to the doctrine or the general principle that it is a dispute, yes? Are these related, and what is the explanation for this so we can take note?

MDS:
Yes. So like I explained early on that the principle of environmental law is polluter first principle and polluter preventive principle. So what is made as reference here is how pollution can carry a cost, a compensation, and how to prevent... because this is a dispute, a dispute in a sense that it relates both to the issue of environmental recovery and compensation, that it must go through a dispute, because this is a civil aspect. So that must take precedence. As such, the subsidiarity principle provides the  opportunity to use this instrument because of the administrative law matters earlier. Because in that concept, yes... I studied this because like I said I [was educated] in America, it is primary jurisdiction. And why is it primary jurisdiction? Because the party who had the experts when that permit is issued, AMDAL and so forth... it is the government who has experts. So opportunity must be given first to settle it. That’s how it is. So you cannot jump straight to a criminal [case], you see. That is why the principle of subsidiarity is developed as such.

 
So the criminal [aspect] serves as a subsidiary. Meaning, even when it causes unrest it is always interpreted as causing unrest when the implementation of the function [of the environment] is under threat, not in a sense that it causes public unrest, because that is governed by other Laws. But the environment is, for example, like nuclear [disasters], Bhopal [disaster, India], this is very distressing to the public, you see. So now it must be interpreted as distressing from the environmental perspectvie. Therefore, in the letter from the Deputy General Prosecutor, this generic crime here, it is said that the education must first be initiated with, how do you say, statements from the relevant institutions with the experts beforehand.

So if we have a closer look, it is clear that regarding the mechanism at the General Prosecutor’s Office, it says clearly that it must first be done with the administration. So it is the permit issuer who is first given the opportunity, primary jurisdiction. Meaning, first give  the opportunity to the experts. Because development means that it is ongoing, it cannot stop, you see.

LMPP:
Alright...

MDS:
That is perhaps what needs to be honed down.

LMPP:
So the principle of subsidiarity is indeed in the same spirit with, what was it, the dispute doctrine or the principle of dispute knowledge that was put in the preceding sections of this Law?

MDS:
Yes.

LMPP:
But earlier you also said something about exceptions and then… it’s an exception, it’s allowed, you say, to have exceptions. That is when it was found not to be effective and if the severity of the act of the perpetrator is relatively great, and or the impact of the act is relatively large and or the act has caused public distress. My question, if, for instance, a case is written in the newspapers or written or broadcast on television, is that what is meant by distressing to the public according to this Environmental Law? 

MDS:
No. If it is looked at carefully, it has to be initiated with data and facts about the possibility that the environment is seriously damaged. Even, if we look at it carefully, for example, the guidance from the Deputy General Prosecutor, yes, ordinary crime must also clearly also relate to preservation of the function. So here the criteria to measure is the conservation of the function of the environment, you see. Not because, for example, due to politics. Because this will become problematic. Because we would veer off the environmental law system.

LMPP:
So meaning just a statement published through mass media, be it newspapers or television, that is not what’s meant by an exception…

MDS:
No.

LMPP:
But there must be proof which relates to conservation of the environment…

MDS:
Conservation of the environment.

LMPP:
So in other words if there is no proof that there is danger to the conservation of the environment it cannot be said that it is conservation…

MDS:
It cannot be considered a crime.

LMPP:
Earlier you mentioned examples of cases that cause public distress, or those with significant impact. Like that Bhopal, right? Is that what you mentioned?

MDS:
Yes, because that is extremely distressing, I mean, environmentally. Because it is clearly destruction of not just of humans, but the environment, that is environmental destruction. Even though ultimately humans are impacted, but it always goes through the environment first, the criteria to establish that an act is in violation of environmental law, you see. There is always the environment that must be measured first.

LMPP:
Alright. Expert, let me continue, okay? In this Environmental Law, in order to attain compliance from business executives there are two instruments, or whatever the appropriate term is in the AMDAL.

MDS:
Yes.

LMPP:
Which consists of AMDAL, and the RKL/RPL, yes? AMDAL, RKL/RPL... Is it true that with implementing this AMDAL, according to this Law, the concept of this law, environmental conservation could be achieved?

MDS:
According to legal doctrines throughout the world, the emphasis is on preventive law, preventive law first, rather than repressive law. Now, AMDAL is part of preventive instruments that is able to predict possibilities happening in the future by involving experts. So here, AMDAL is still part of environmental management, not for crimes.

LMPP:
So part of management as seen from the opinion of experts, and that could prevent?

MDS:
And especially it must be able to prevent.

LMPP:
Must be able to prevent.

MDS:
Yes.

LMPP:
And that is indeed governed in this Environmental Law. I read in this Environmental Law, there is no ERA study. That has been discussed a lot in this court. Does the ERA study… yeah, AMDAL, has a basis… is there a legal basis for it in the Environmental Law so it must be conducted, and PT NMR already has AMDAL and received approval. All of a sudden they say there has to be ERA? Have you heard about ERA, the ERA study, I mean?

MDS:
For ERA studies, there have been academic studies done in Indonesia for at least two big companies. And then as far as I know, as an environmental law expert, America has issued a sort of protocol, guidelines about ERA implementation. But Indonesia has not. That time when I was part of the expert team, I also tried to help. It was designed once but it had not turned into a decree to this day.

LMPP:
Would you repeat one more time that last part.

MDS:
So ERA to this day is not yet a policy. There is no basis in terms of legal policy to this day. Why? Going back again to the environmental law system. If we look at Article 25 through Article 29, when Article 25 is not, is not effective, in Article 28, 29 it is said that an environmental audit is needed. There is still an opportunity before ERA. So in my opinion as an expert... I am not going to make a judgement about a case because I do not have any vested interest here, but in my opinion there is still an environmental audit instrument. In practice we have done an environmental audit on PT Indoraya, an environmental audit.

So a number of other mining companies have also been audited. So I also... I mean, in this case it should have been, according to the system, when state administrative law Article 25 can no longer be effective, we must first look at Article 28, 29, that is about environmental audit. And why? Because, like I said earlier, an environmental audit is very professional. These people are experts who can explain to various parties if there are possibilities of impacts or no before further action is taken.

LMPP:
Before we continue, Expert, Article 25… what does Article 25 mean?

MDS:
Article 25 is about administrative sanctions. There are procedures that are actually adopted, beginning from an HO system [sic]. There are reprimands. There are improvements of technology. There is even a possibility that certain payments of funds be ordered. Because the aim of this last one is recovery of the environment and compensation. This is what could happen. So indeed it is the public and the environment that are protected.

LMPP:
Oh, so…

MDS:
Crime is not, like I said earlier, not the primary aim of this system.

LMPP:
Oh, so administrative sanctions take precedence because it precedes an environmental audit, precedes Article 28?

MDS:
Yes, correct.

LMPP:
Administrative sanctions first, and then environmental audit.

MDS:
Environmental audit if…

LMPP:
That is according to…

MDS:
According to the legal system, the Environmental Law uses that system.

LMPP:
It is normal in the legal system according to Law that it should be done. But this did not happen here indeed. But you said there is environmental audit that has been done in Indonesia. Where did you say it was?

MDS:
In 1990 there’s been approximately 35. PT Inti Indoraya has been ordered by the Minister of Environment to do an environmental audit. So it was done too. So it’s been done, actually. This Environmental Law in practice has used this environmental audit mechanism.

LMPP:
Oh, so an environmental audit has been practiced in the case of Inti Indorayon Utama which was where?

MDS:
In Porsea, North Sumatera.

LMPP:
North Sumatera.

MDS:
And I can even add that PT Freeport, for instance, had also conducted an environmental audit. So there’s already a practice to use environmental audit as an approach according to the Environmental Law.

LMPP:
According to… so to your knowledge thus far, there have been two environmental audits conducted by the Government.

MDS:
Environmental audits.

LMPP:
So not taking or putting anyone in jail?

MDS:
No, because, as I said, the Environmental Law is [about] management of the environment in the context of development. The goal of development is welfare of the people and is an elaboration of Article 33 passage 3 of the Constitution. So I am of the opinion that that must be held high as a doctrine, as the philosophy.

PP2:
Honorable Panel of Judges …

LMPP:
So…

PP2:
If we can have a moment… may we suggest that we adjourn the hearing for now, considering that the time is already 12 o’clock, because in the earlier hearing we have passed [the time] and this is for our common interest, I think.

J III:
Yes. So Pak Daud, this is very interesting indeed and it feels like we don’t want to stop this, whatisit… but what can we do, considering… because today is Friday, to honor the muslims to exercise their Friday prayers, so we would have to adjourn. Same goes to you, Pak Daud, even if you don’t go to Friday prayers, if you like to have lunch, or whatever, yes… We will resume again at 13:30, yes? 13:30. Alright.
MDS:
Alright, Your Honor.

J III:
So keep the questions, ’after this commercial break’ as they say on television, even though this is a court.

[Audience laughs] 

J III:
Okay, yes. We adjourn the hearing for now. At half past one we’ll resume to hear the Expert’s opinion.

MDS:
Thank you.

J III:
So the hearing is adjourned until 13:30.

[The gavel is struck]

J III:
Please. So let’s continue, Sir, yes?

MDS:
Yes.

J III:
There was a question from the Legal Counsel earlier that was interrupted. Do continue your question.

LMPP:
Thank you, Honorable Presiding Judge. Expert, you have explained about AMDAL, including AMDAL, RKL/RPL, as well as about environmental audits, and about administrative sanctions which you have explained earlier. My question relates to this. What are the things... or is it just this instrument... if I may, is my terminology correct here... this instrument which could be considered sufficient according to the Environmental Law, [the Law about] the Management of the Environment to ensure the compliance of business actors, by business managers to the environmental [law]. Or, in other words, if this has been followed well, has the Environmental Law been complied with to perfection? Please.

MDS:
As I have communicated earlier that AMDAL is a preventive tool, a preventive instrument of law, at the same time a management instrument. But in the system of procedures of AMDAL itself, which produces what we know as RKL/RPL, yes, the environmental management and monitoring plans as part of the permit system. That is actually conceptually an environmental management system. It could be continuously improved.

So often times, in practice, for example RKL/RPL could be suggested by an authorized official for the technology to be improved. So this is the process. Meaning, because there are two aims. The first one is that a company becomes more environmentally clean [sic] on the one side. And on the other side, that it could provide feedback to improve the Government’s policies. So this is something that is always... that is very important, and not the crime, you see.

LMPP:
So the term used is ‘preventive’. So AMDAL, RKL/RPL is focused more on preventive measures?

MDS:
Correct.

LMPP:
So with the measure or instrument of RKL/RPL, even the technology could be improved based on evaluation of the RKL/RPL. Is that what’s governed normatively in this Environmental Law?

MDS:
Actually, to continue, in the context of effectuating RKL/RPL, the Ministry of Environment also produced what we call Proper…

LMPP:
Oh, the report about…

MDS:
Like I said earlier, the RKL/RPL report must be monitored, recorded and evaluated, and when the evaluation is done this becomes a reference whether a company is a good company or not. So Proper was produced which initially was voluntary in nature in order to encourage the improvement of the company’s performance. So not in the context of crime, but in order to improve performance in those two aspects that I have communicated earlier on, that is, to improve the company’s management so that it becomes more efficient, better and [to promote] clean technology. And on another front, it serves as feedback for policies into the future. So this is the most important instrument in that RKL/RPL system.

LMPP:
So the most important system according to Environmental Laws and Regulations is preventive, RKL/RPL, and additionally Proper?

MDS:
Yes, as well as supervision from the government.

LMPP:
Earlier we’ve talked about Proper. So Proper is actually used by KLH as a tool to ensure, in a preventive fashion, the compliance with the Environmental Laws or the Law about Management of the Environment?

MDS:
Yes. Because that is also intended at the same time to take a snapshot, be it with RKL/RPL, to snapshot, to confirm if it complies with the permits issued, and if it is done well or not. So that is how Proper attempts to take a snapshot so that it would be easy for the public too if KLH wants to state to the public, oh, this company is good. So with that, Proper could serve as a form of public accountability, you see.

LMPP:
To your best knowledge in the field of environmental law, if a company has met its obligations to report its RKL and RPL, and it has not, let’s say, violated laws and regulations in the field of environment which should be complied with... and then secondly, according to Proper – if [the company] participates in Proper – it receives a green, sometimes even gold, to your best knowledge, from the environmental aspect, can that company be considered very compliant to environmental law and that there is no basis to incriminate it?

MDS:
Yeah. See, that is why the principle of the law is good faith, right? When it has done Proper and it is good, say, green, and here we have seen that this company does have good will, you see. Even if it has not been ordered, today it would have taken actions to manage the environment according to applicable laws. In that way public accountability would be more than fulfilled, you see.

LMPP:
Do you say that it hasn’t just fulfilled its legal obligations, but more than that, there is good will to always obey the environmental laws? Is that your opinion?

MDS:
Yes, besides complying with laws, the company is encouraged to improve the management. That way efficiency will promote clean technology because in the end the Law must promote [the use of] clean technology, yes? Without, I mean, being forced, punished, a company is encouraged to, eventually, according to their ability. Because sometimes, however, technology always evolves, you see. So it is the corporate culture that is developed to embody a personality compliant to the environmental [laws], as well as ‘being green’ environmentally. 

LMPP:
Alright.  

MDS:
That is what we try to achieve. So not merely the law, but there is also education of the system.

LMPP:
If earlier you used preventive categorization, yes, then, uhm, what are actions to… or curative… what is the opposite of it? Preventive or repressive… that was AMDAL, RKL/RPL together with Proper. If it is repressive or curative or whatever the right term is for that… so there is an an action already, or it has taken palce, what would be done in case there is one, according to the concept or according to the provisions of this Environmental Law? 

MDS:
If we look at it closely that would fall under… I mean, the authority, institutional authority. So I mean, it is always encouraged… it is overseen because actually that definition is intended more towards providing guidance to the company, you see. Because, I say, on the one hand it also oversees so that it complies with the environmental [laws], complies with regulations, but at the same time the Government must guide that company.

It also must be responsible so that the company behaves well. So there are elements of guidance, to prevent. So there’s… what was it again… a series of activities by the government in the context of… when it comes to taking actions, perhaps [the company’s] intention is not that good, the government still has instruments to control, to improve. So not to punish, but to encourage it so that it is more compliant, more compliant, you see? So this is within the context of guidance.

LMPP:
So that is what you referred to, that Article 25, yes, the administrative law?

MDS:
Yes. That is an administrative law instrument. That is correct. So in Article 25, passages one through five, the procedures are detailed well, you see. Because actually way back then, we defined it [unclear] the organization. It was specified quite clearly [unclear], therefore AMDAL was hoped to be the most effective detection tool. But the procedures, i.e. reprimands, improvements, requirements to set aside funds, are still followed, because they are common practices in the system of permits.

LMPP:
Oh, so those measures follow common practices of permits?

MDS:
The permit system already in place, yes?

LMPP:
Yes, just as it is elaborated in Article 25 of the Environmental Law.

MDS:
Yes.

LMPP:
Alright. Now, if all that has a basis, there are references in the Environmental Law which we have all heard in this court, which have been met by PT NMR. Let me move on to ERA. It was interrupted earlier actually. We have touched on ERA, yes? About ERA, or the ERA study, and I looked in the Law about environmental management, I did not find the term ‘ERA study’, both in the articles and in the elaboration of articles. What do you know about this ERA study?

MDS:
Yeah. Like I said, according to the definition, actually according to a study by the Asian Development Bank, the documents of which were sent to me, that in English it is Environmental Impact Assessment Dealing with Uncertainty Factors. So where AMDAL fails to monitor certain factors where the uncertainty is measurable, in that case an ERA [study] must be developed.

So it is, how do you say, a follow-up. So it is not AMDAL. It already deals with uncertainty factors. Because when it can no longer be assessed, difficult to measure with economics, with policies, it’s difficult, you see? So therefore, this ERA system focuses more on risk management, you see. So risk assessment is turned into risk management, you see, in order to improve the company’s performance. So, let’s say there is no policy about ERA, when a company does it, that, I think, is good will. Why would it be doing something that is not required? Because this ERA risk assessment is a scientific opinion. Because a scientific value has to be agreed on and tested, formulated into, uhm, regulations.

That is actually something that has been designed by the KLH. After it was discussed, it is effective up to a certain point. But it has not been turned into policy. But to encourage something such as… like I said before, ERA is more sophisticated, you see. Things that cannot be covered by AMDAL is covered by this ERA. 

LMPP:
Alright. Earlier, to the Experts best knowledge, the ERA study is used when there is that uncertainty factor.

MDS:
Yes, uncertainty.
LMPP:
If there is uncertainty factor the instrument is this study about ERA.

MDS:
About ERA.

LMPP:
Now, is this just your opinion or is this according to the experience in other countries which have done ERA study, you mentioned like in America, as a guideline?

MDS:
That is a report from a study conducted by the Asian Development Bank throughout Asia Pacific, yes, including Indonesia in there. Because this is hoped to be the force to promote a new policy, because that is still in academic text, a scientific document, scientific evidence, but not yet a law. Because it is suggested, perhaps I should explain also that in RKL/RPL the technology is always developing. If, for instance, there is other knowledge which could improve, say, like ERA, it would certainly be good for the public, as well as for the company, right? So they are encouraged. So this is a voluntary encouragement. 

LMPP:
Alright. I wanted to go further into these uncertainty factors, yes? So this ERA study instrument becomes relevant. Like you said, ADB had experienced, used it. What are the things, the examples, of what is called uncertainty factors, because to my knowledge, in AMDAL everything has been predicted, yeah? Alright. So things are predicted, such as what’s called the initial condition all the way to when [operational] activities are in place, what are the risk factors that will happen and how to control them. So in other words, everything will be certain. Like that. So then, what is the uncertain like? Take Buyat Bay for example. Everything is visible, the sea is visible and the mining are is also visible. Could you explain?

MDS:
There are examples, such as, among others, transgenic… as we know that transgenic is injected into some sort of virus and transgenic produce is very dangerous for [human] consumption. So there is controversy between the pro and contra, you see. Now, to be released into market, in Cartaghena Protocol it is said that a Cartaghena product can only be released if it is supported by scientific certainty. Now, ERA is a sort of [tool to attain] scientific certainty, to scientifically determine how to control it, you see. So transgenic, among other things, in certain aspects, has high risk. It can be applied to B3 too, but there must be a scientific study to support that, you see.

LMPP:
So what is this uncertainty precisely, ketidakpastian [IND: uncertainty]?

MDS:
Yes. Let me explain for transgenic products. Like these days in supermarkets, all importers are transgenic, right? We don’t know what can happen to us, if we can get cancer or whatever. There’s no way for us to know about the uncertainty factors involved. But when the policy says, ”well, go ahead release it, because Experts say it’s safe,” do we really know that it is safe? It’s not always safe, you see. The term ’safe’ is relative. In this case ERA becomes important for that.

LMPP:
When PT NMR activities dispose of or place tailings, yes, the waste from rocks after the mining process there, it is placed in Buyat Bay.

[Recording stopped]

MDS:
So that is already beyond my expertise. Thank you.

LMPP:
Alright. Let us return to ERA. You said that it is now being drafted, yes, to be turned into law. Meaning, so that it becomes, could become a legal basis. Is that right? That is what you explained, about this ERA…

MDS:
Yes.

LMPP:
That it is now being discussed to be turned into law, is that right?

MDS:
Because we also, comparatively, we look at it and learn, yes, the comparative laws with America. America is also writing guidelines, you see. So we have a tendency to want to promot it in that direction, so that it is designed to fit the conditions in Indonesia, with the hope originally, among others, that perhaps, actually, it is more internal in nature, yeah? And this… take for example the form of a government regulation, because AMDAL is one… so for ERA it is thought that in environmental legal terms it would be most appropriate if it is a Government Regulation. But that depends on what the government will decide on that, you see.

LMPP:
Oh, so this is still being discussed and considered to be incorporated into a government regulation?

MDS:
Yes, being considered, but not yet...

LMPP:
Considered as government regulation, and to this day it has not yet…

MDS:
Still a discourse.

LMPP:
Still a discourse.

MDS:
And experts.

LMPP:
Alright. So in other words, this ERA study in the Indonesian legal system is still only a discourse that will be incorporated as government regulation. Is that right?

MDS:
We commonly call it academic draft, yes? Meaning, thoughts of experts which could be transformed into law.

LMPP:
What is commonly used… what is commonly termed as academic draft.

MDS:
Draft.
LMPP:
So the discourse of academics about how an ERA study should be conducted and applied in Indonesia.

MDS:
In the environmental legal system. Correct.

LMPP:
Expert, in this court, what is being or what is being indicted is a company, or also called a corporation, as provided by Article 46 of the Environmental Law. Here, for example, in Article 1, yes, it is elaborated ”to those who issue orders to commit the crime or those acting as leaders in that act or to both.”

I… this part… what I just read… but what is often called as corporation as the perpetrator of crime, in the police dossier, and also in the testimony in previous hearings, Professor Muladi explained there are six, there are six points that if one desires… not if one desires… to be able to say that a corporation has qualified for elements of a crime, as provided by Article 46 of this Environmental Law. I could read it out, and I would like to ask the Expert’s explanation. Alright, the first one is on page six, item number 10, Mister Prosecutors and Your Honors…

PP2:
Your Honors, if I may, as we have always agreed that we are not allowed to dispute the testimonies of [witnesses] or experts in court. We expect that the questions go straight into the subject matter, what is the Expert’s opinion.

J III:
So here’s what we’ll do, yes? I also agree like that, but both sides must comply with that, yes? Let’s not have one side violating this. Just don’t. So just rephrase the question about corporate responsibility, regarding indictments about environmental destruction. More or less like that. So let’s not touch on opinions. Each of us will later judge the opinions of these experts. Please.

LMPP:
I actually wasn’t about to dispute anything, but to discuss it. It’s an opinion, right? But anyhow, the question is as follows: if a corporation as… or being accused as a perpetrator of a crime, yes, in environmental law… now, I don’t know if this enters your field of expertise or not. If not then don’t answer. But if yes, do explain. What are the requirements or, how do you say… the requirements for a corporation to be declared or considered as a perpetrator of a crime in law, according to environmental law?

MDS:
I can only go as far as explaining about corporate law, meaning, environmental law. I will not use definitions of corporate law in terms of common genus, yes, but more about the specialists. In the environmental law system, corporate law is bound to whether provisions about environmental destruction and pollution have been met. So it cannot jump straight into, whatisit, corporate crime. It can’t. Because, like I said, one of the provisions that prohibits this is article 14, to guarantee the workings of the functions of the environment, a company cannot violate the quality standards. So this must be met. Meaning, if we look at Article 14, Article 48 of the Environmental Law, it always says that environmental pollution and environmental destruction is not [committed by] individuals. So that’s that.

And I have also said earlier in the morning, the definition of crime here is not covered under the KUHP [Criminal Law] and can also cover a number of provisions in the Law. But the provisions here must be related to the conservation of environmental functions. So this means it cannot be a legal corporation, including before this is proven, you see, that destruction or pollution of the environment has been legally established. So there is a process, a series, which cannot be separated. 

LMPP:
Oh, so you are only answering that, first of all, prove if there is destruction or damage to the environment, and only then, in order, if there are corporations involved in the damage or not. Alright, Your Honor, enough from me for the time being.

J III:
Anything else from other members of the Legal Counsel or no?

PS:
Thank you, Your Honor, for your permission… for us to continue asking questions to the Expert. Expert, earlier you have touched on matters of subsidiarity principle, and also have explained that a criminal sanction is an ultimum remedium. For administrative sanctions, what are the criteria used for a company to be imposed administrative sanctions based on provisions of the Environmental Law? Please.

MDS:
First, in the Environmental Law in general, it is systematically explained that there is a monitoring process through administratvie sanctions as provided in Article 25 through Article 27. That is one. So… now, if this is related to, like I said earlier, the environmental law system, the aim is to conserve the environment. So by that the problems, facts, that are linked with requirements of permits must first be proven, the facts, before we talk about other sanctions. That’s what it means. Now… then actually if we look closely at the technical guidelines from the Deputy Attorney General for Generic Criminal Prosecution, issued by the Deputy Attonery General of the Attorney General’s Office, that is elaborated further. It is elaborated further and more clearly, actually, that it is impossible that the case becomes criminal if the administrative facts are not yet exhausted. So because this is one part of the investigative process about environmental destruction and pollution. If an investigation has not yet been conducted to prove such a thing, then this would have already violated Article 40 of the Law, which governs the special investigations of environmental disputes, or environmental cases. That’s how it’s supposed to be actually.

PS:
So that criteria, if I...

[Recording interrupted]

PS:
Your testimony...

[Recording interrupted]

PS: 
… ongoing administrative sanctions as well as allegations of non-compliance…

[Recording interrupted]

PS:
Suppose if outside of that provision, is it legally acceptable if, say, there is some sort of record, a mining book, or a recommendation, or a letter that is advisory in nature… what is the difference between administrative sanctions or reprimands as… administrative sanctions or reprimands that serve as guidance? So that it is clear. Because you are an expert and experienced in the application of this environmental law. How is this categorized, this reprimand or is it a punishment? Please.

MDS:
There are at least three things that must be noted there. First, the doctrine. The doctrine of the environmental violator itself, which says that the primary jurisdiction, so the primary jurisdiction before getting to court. It means that if it’s already criminal, it must go to court, right? Primary jurisdiction must first be handed to the institution which issued the permit. It is the state administrative principle that is accepted in the environmental law system, the doctrine. 

But the second is, it is impossible that we can arrive at criminal provisions before there are facts about the destruction or pollution of the environment, which can only be done when reports from the institutions… from the company to authorized institutions provide the data. So the facts cannot explain… when they cannot explain, and there is not even an expert testimony that can be taken, because there are no facts that can support such juridical arguments. So there are a number of arguments that can be used. 

And the third, as I said earlier, because this Law expressly says ’subsidiarity’, that it must prioritize… so there are many, various factors which can very much help us to understand the implementation of this Law before we go into criminal [proceedings], you see.

PS:
Alright. Expert, that was quite clear, the confirmation that we needed from the Expert. Let me underline your testimony, that first of all a destruction must first be proven. The concrete question… upheld…

[Recording interrupted]

PS:
… we have not witnessed any ultimum remedium in this court...

[Recording interrupted]

PS:
… subsidiarity…

[Recording interrupted]

PS:
… the accusations, in your opinion...

[Recording interrupted]

PS:
The Public Prosecutor’s indictment in this case clearly refers to the Minister of Environment Decree No.51 of 1995 about industrial liquid waste. The standard quality in this Ministerial Decree is used to measure or justify the indictment that PT NMR, PT NMR’s tailings have violated the established quality standards. The question… in the elaboration, yeah, in Article 42 of Government Regulation No.82 of 2001, talks about the management of water quality and water pollution, State Gazette of 2001, No.153 and additionally State Gazette No.4161. It reads as follows: ”No person is allowed to dispose of solid or gaseous waste in the water or water source.” That is clearly stated in the elaboration, as I have just read it.

The definition of solid waste includes mud and or slurry. An example of solid waste disposal, for instance, the disposal or placement of waste material from a business activity or mining activity in the form of tailings into the water or water source and so forth. The problem in this indictment, the quality standard for liquid waste in the Ministerial Decree No.95 about industrial liquid waste for tailings as solids… the application of quality standards for liquid waste per Ministerial Decree No.55… can that be applied to tailings as solid waste? Please.

MDS:
Before I go on and answer that, I am still going to hold on to what I have expressed here earlier regarding  the legal system. So first of all, it must be known that if a company had already secured the AMDAL, it is said that if based on that AMDAL study, the quality standards are more stringent. So it is AMDAL that is used. So in this case it is actually AMDAL. One of the reasons because possibly Government Regulations or other regulations that govern quality standards are too general in nature, what applies in all of Indonesia. Meanwhile, AMDAL is very specific, solely for that region. So it is the standard quality based on AMDAL that is used.

Now, when AMDAL has been secured, I assume that all provisions and requirements in the licensing system have been met. If then [there are] new [regulations] such as Government Regulation 82 of 2001 which was issued regarding solid waste in that Article 42, it is merely not explained, the definition of what that tailing slurry is. But it is only put there as an example in the elaborations.

PS:
Yes.

MDS:
So it is not a provision. So in my opinion here – I am no expert in mining, such things should be understood according to the common practice in mining. This already enters into the legal domain of mining, because the term ’solid’ in mining is already a lex specialis in mining. So we cannot interpret this based only on the elaborations in that Government Regulation. That is my opinion as an expert in environmental law. So I will not venture to make fact judgements.

PS:
Alright. Let us continue. My question is about the period of vailidity to use a certain quality standard. If the quality standard was established in 2000, the quality standard for a tailing effluent. So it could be released, it doesn’t mean that it is ambient, if the quality standard was established in 2000. Could the provisions about application of quality standard issued in 2000 be used to lay blame, ”Oh, Mister, you have exceeded the quality standard for production in the years before 2000.” Could it be applied retroactively, provisions to apply environmental quality standards? Please.

MDS:
Quality standards are always applied according to progress in the technology and the knowledge as time progresses. So what was turned into policy cannot be applied to events that took place before. But in the provisions of law, there are transition regulations that provide the opportunity when regulations are issued until a certain period to adjust itself, because it begins to use an application of new regulation. But it is not possible at all to apply [new regulations] to situations or facts or acts before that regulation was put into effect. I have said that, here the quality standards are always applied to ongoing technical scientific studies, so that it can be done… because environmental management always depends on technological data and science.

PS:
Thank you. So it means it doesn’t apply retroactively because the philosophical nature of environmental management is that it applies to the ongoing and going forward. Very well. If a provision, provision in article 39… of 49, in the Environmental Law. In one of the articles in the Environmental Law No.23 of 1997, it says that adaptation to new permits applies effectively 5 years since the law is promulgated. As an expert in environmental law, or perhaps it would be better if I read it, so that there’s no confusion on your part in taking… giving your opinion. The provision of passage 1 reads in part ”This Law… every business is issued a business permit and or the dangers and toxicity that… ” [sic]… uhm… my question, when is the adaptation of new permits becomes effective, considering that the Law stated that it is promulgated in 1999 as I read in passage 1, that it provides flexibility to adapt to the permits? What is your opinion on that, Expert, when the adaptation to permits takes effect?

MDS:
… the availability of technology. That is why the provision uses the formulation ’at most.’ If the company chooses [to apply it] in one year or two years that it can improve it, when it has done it, it becomes obligatory for [the company]… uh… the obligation has been carried out. So this gives the opportunity for each company to adjust itself. And even then, from the aspect of environmental legal system, as I said earlier, KLH or other environmental institutions always take part to help, guide, until however far the technical provisions… 

[Recording interrupted]

MDS:
Even the KLH sometimes, in certain situations being assessed by the KLH, it is not determined by the company, but by KLH. That is why, in this case the KLH and other authorized environmental institutions must actively look at the developments of tools to comply with the regulations of law. So five years is only the maximum given, but it could be sooner than that.

PS:
Could be sooner. Very well. Earlier you said that from the government, not just from the KLH or perhaps also other government institutions that receive RKL/RPL. In RKL/RPL reports, PT NMR reports its ongoing environmental management located in Buyat Sea [sic]. In this opportunity, like you said earlier, the government must be proactive. But to this day there has never been even one letter from the government saying ”please don’t dispose of your waste into the sea because you have exceeded the quality standards.”

The aim of supervision on the compliance with the enforcement of environmental laws from the government… if there is no letter requesting that it be stopped or asking to suspend and so forth… in such situations, how do you describe the government’s response to those reports? Are those [reports] just accepted and put in the drawer, or is it like you said earlier, or indeed because there is nothing [significant] in there? Please…

MDS:
In this case too, I would not venture into making any judgements about the existence of that letter and how… because I am not judging the facts, but as I said, as an expert in environmental law, the government, in applying good governance, must always conduct guidance and assessment of reports. That is what we call ongoing evaluation to improve the performance of a company. So that is the principle, yes. What has taken place in this case, I will never comment on that. Thank you.

PS:
Alright. Regarding marine quality standards, the provision of Article 2, Ministerial Decree No.51 of 2004, which was promulgated or, say, issued in 2004 as an implementation of Government Regulation No.19 of 1999. It says there, in the Ministerial Decree, there are three marine quality standard: ports, maritime, et cetera.

Meaning, there are three types of allocations for seas, besides ports, maritime tourism, there is also quality standard for marine biota. The question… how to determine if there is degradation in the quality of the sea? Do you also look at the allocation? Because there are also other provisions that say – in the primary Environmental Law – that in order to determine permit relating to the Environment it must take note of the space planning or the allocation. Article 1, Item 12 of Law No.23 of 1997 even talks about the definition of pollution, that if the effect is that the function of the environment no longer concurs with the allocation – the term ’allocation’ seems to be very important here – but we would like to hear the Expert’s opinion. How do we know that the condition of the sea had deteriorated? Is there a certain number, that it falls a certain number or rises a certain number or what? Please.

MDS:
Following the definition in Article 1, Item 12, regarding environmental pollution, and Article 1, Item 14, regarding environmental destruction, it clearly talks about the issue of spatial allocation. When a regions is not yet zoned, we cannot measure it. Because there is a measure for everything in legal language. So an act in violation of the law, in the definition of environmental law, the allocation must be established first. Because in the phrase ’pollution and destruction’ there is the term ’in violation of the allocation.’ If the spatial allocation had not been legally established, we cannot apply it. Meaning ’the ambient’, yes? Unless it is the effluent waste. That has been acovered under RKL/RPL.

But the judgement on the environment, this environment medium, in this case the sea and the zone, whether it is a port zone, fisheries zone, as long as it has not been established by zoning laws, it would be hard, impossible to apply a provision to that region. So because I do not know the situation there, whether there is zoning allocation or not, I will leave it up to the Panel of Judges to make a judgement.

PS:
Alright. So it means we… what we actually wanted to hear, your opinion, is that if we would like to know if there is a degradation, we must first know from what number it falls. That is more or less how it is if I put it in other words. But whatever, that was the explanation. That explanation is sufficient for us and it’s clear, yes?

MDS:
Because spatial allocation can provide what’s called a baseline from where we can measure if there is pollution or not. Maybe just to add now.

PS:
Yes. That is also the same and exactly what Article 44 of Government Regulation 19 reads, ”the sea water quality standard is determined according to its allocation.” So if we talk about sea water we must look at the allocation. I think the Expert concurs with the provisions of this Law. And then you also distinguished the quality standard for effluent and the ambient quality standard. So there are two quality standards. In the enforecement of the ultimum remedium law, criminal law in the concept of environmental law, what quality standard is used? Is it the effluent  quality standard or the ambient quality standard that is [not to be] violated? Secondly, if there is a breach of the effluent quality standard, would it automatically mean a violation of effluent [sic] quality standard? Please.

MDS:
Philosophically, in the environmental legal system, the effluent quality standard is established to provide requirements to the permits that are bound to state administrative law. So it would be easy for the law enforcers to measure, easy to monitor, because there is a clear measure about how much can be disposed of, so it is more effective legally. Meanwhile, the quality standard for the environment, or the ambient, or one of the components of the environment, are intended to protect public interest, because those allocations are public rights in various kinds of allocations. But in practice, it is not so easy. Because, as I said, we must first establish the allocation. Publicly it is best, because it protects public interest. Public property is protected with that quality standard. But where the quality standard has not been established, this is when it becomes a problem in practice. But as far as effluent quality standard, meaning the waste, the requirements of what can be dischraged according to the company’s technology, it could be easily established, and sanctions could be easily imposed.

PS:
Alright then, if you can see the philosophy of the two quality standard, effluent and ambient quality standards. You talked about the effluent quality standard, that it is easier in giving the opportunity to the policy makers, or in the terminology of state administration, it would be easier for the State Administrator Officials to recommend extending the permits, revoking or suspending. Perhaps that’s how it is. My question: if there is a violation of quality standards that are effluent in nature, does it end up being a criminal law enforcement issue or does it go to administrative sanction?

MDS:
Permits fall under the category of making decisions [sic, decision making], and it falls under state administrative law.

PS:
If there are violations of the ambient [quality standards], do we have to look back to the principles of subsidiarity, the application of sanctions, of fines, if there is a civil case and so forth? Is it correct if I put it that way?

MDS:
It’s a must. First, because the system of environmental law has been designed like that. Second, because the doctrine of state administrative law is primary jurisdiction. Opportunity must be given to the authority who issued the permit to be able to study, monitor and take samples which can prove if there has been a breach of permits.

PS:
That would be as far as our questions go, Your Honor. Thank you. 

J III:
Before we turn it over to the Public Prosecutor, there’s something I would like to ask. This is a problem in the elaboration earlier which interpreted the principle of subsidiarity which could be skipped if the degree of perpetrators wrongdoing is relatively severe and or the effects of the actions are great or the actions have caused public unrest, in the general explanation of this Law. Did you take part in the team that designed this Law?

MDS:
I was first involved only in the middle, when it had reached the draft levels in inter-departmental [discussions?]. 

J III:
Yeah, did you take part in drafting the general explanation?

MDS:
Because the general explanations were written, uh… redrafted again, there’s been a lot… for example also, team’s suggestions were first made, but then in the Parliament it’s been changed a lot too.

J III:
I see. If you can answer, I would like your explanation about the term…

[Recording stopped]

J III:
… and or the effects of the actions are relatively great.” About public unrest. You have explained it, but I would like to learn about what’s called ”the perpetrator’s relatively high level of wrongdoing and or the effects of the actions are relatively great.”

MDS: 
Because in the legal system, especially in the one adopted in the United States of America, the severe impact is on the public and [that it is] high risk [sic]. These two are still very important, but the statement about the relation vis a vis the public is always about the issue of environment. That is why Article 14 guarantess the conservation of the function [of the environment].

So with term ’severe and causing danger,’ we must first begin with the issue of the ecosystem, with the conservation of the environment, you see. So the definition of the severity [of the impact] on the public is not separate. It can’t be, because it could cause bias. So there could be violations, violations of the legal system itself, because it is already governed by other laws, right? There’s no need to regulate that here because this is called the primary provision of environmental management. So no need to regulate it here in terms of general provisions or other provisions. No need.

J III:
So what I mean here, there are people who use the term ’severe pollution.’ In the general explanation, what is meant by ’severe pollution’? Can it be included in there or not, ”the effects of the actions are relatively great and or the actions… the perpetrator’s wrongdoing is relatively severe and the effects of action relatively great”? Can this ”effects of the actions relatively large” be considered as ”severe pollution”?

MDS:
Perhaps if I am allowed to explained a little bit about the background to this ’severe pollution.’ From the definition about the conversion of the function of the environment, there is a possibility that after an environmental damage has taken place, it becomes irreversible, as it is called, cannot be recovered. And that term ’recovery of the environment’ is very weighty here. If it cannot be recovered, then yeah, that is considered severe pollution. Because if the function can no longer be… a source of water, for example, has disappeared, and what do we do with the community? It can’t be like that. That is why it is prevented. That is why, per definition, the juridical argument about pollution, we must look at it from the aspect of environmental science.

J III:
Yes, I mean, this could be interpreted, I mean, as severe pollution. The sentence, ”the effects of the actions are relatively great.” Can this be interpreted as severe pollution?

MDS:
I cannot say, because per definition, severe pollution is not defined. I want to avoid misinterpretation.

J III:
In general there are opinions that say in case of severe pollution, subsidiarity principle must be passed over, they say. So if there is severe pollution, then there is also light pollution. In my understanding, recovery from severe pollution would take a very long time, or even cannot be recovered. More or less like that, right?

MDS:
Agree, I agree, Sir.

J III:
But in this case can it be passed over? Is that included in there or not? But, Sir, because the sentence is different, it’s possible, also keeping in mind that you were not invloved in writing the general explanation, yes? So [you] don’t understand what is meant by that. And then the other day there was also something asked about the term ’preventive’ or whatever it was the other day. So now, this ’preventive’ or ’pre-emptive’… You were involved in designing that 10.C at that time, right?

MDS:
In the development of terminologies, I no longer took part in that. I cannot provide an explanation.

J III:
There was a question on that the other day, the term ’pre-emptive’. Indeed we rarely hear about that, and then that term comes out, ’pre-emptive’. So you did not take part, yeah?

LMPP:
Article 10, letter E, Your Honor. Article 10, letter E.

J III:
Yes, this. ”To develop and apply measures that are preemptive, preventive and proactive in efforts to prevent the degradation of environmental support capacity and environmental carrying capacity”. When this was designed, the terms ’preemptive, preventive and proactive’ here, did you take part in that?

MDS:
In this, in the formulation of that article, there were two teams, called the Technical Team and the Legal Team. Such language is the language communicated by the technical team, including the environmental [experts]. And then it was transformed into legal language. So it has to be like that, in my opinion as an expert in environmental law, it must be asked to the technical environmental experts.

J III:
So that, yes. So we invite the Public Prosecutors if you want to ask questions. Please.

PP2:
Alright. Thank you, Your Honors. Expert, okay, in the questions from the Presiding Judge there were a number of things that Witness could not explain because you did not follow the discussions. And then what we would like to ask, first of all, actually, to what stage were you involved in the design… or involved in designing this Law No.23 of 1997? 

MDS:
I am here an expert in environmental law who doesn’t have to depend on lawmaking.

PP2:
Yes.

MDS:
So Law No.23 of 1997, since its inception, technically, between the Legal Team and the Technical Team, was under my leadership. When it entered the design stage, it so happened that others continued. So now, therefore, from the environmental legal standpoint we have designed the system. System-wise, because it must abide by… on the one hand, it is a progression of Law No.4 of 1982, where I was fully involved until the end. And then also regarding the development of new terminology of environmental science… So this Environmental Law, if we look at its terminology, is a transformation of various related sciences – among others, environmental science, biology, economy – and those were the formulations submitted by relevant experts. That is what we refer to as an academic draft. When an agreement about the terminology has been reached, only then it would get to the stage of becoming a draft bill, be it [at the] inter-departmental to parliamentary [levels]. So that is already being drafted.

PP2:
Until the draft. Yeah, alright. And then, you also provided a lot of opinions about questions or matters expressed by the Legal Counsel, and you in your last statement stated that you are an expert in environmental law, whether or not you are involved in compiling the Law about Environmental Management. What i really want to know, your opinions which you expressed in response to questions from the Legal Counsel, are those based on the knowledge of environmental law that you have as an expert in environmental law, or are they based entirely on provisions written in the Law about Environmental Management itself?

MDS:
So I have affirmed quite clearly that the legal system, like I have just explained, is based on the Indonesian Environmental Law.

PP2:
Alright, then we continue our question about Article 48 of Law No.23, year 1997, and that has entered into Chapter 9 about criminal provisions, article… 

 [Recording interrupted]

MDS:
… ecocrime, so it means that the crime...

[Recording interrupted]

MDS:
The definition of crime lies in the function of environmental conservation. So we cannot interpret it as crime as governed in the Criminal Law, the KUHP [Criminal Law], you see. So here, the term ecocrime has been used by all experts as the basis.

[Recording interrupted]

PP2:
And that is your opinion, Expert?

MDS:
Not my opinion, actually. I guess I would have to explain. This is actually in an international convention, in environmental law, where ecocrime is recognized. But in the criminal codification that would depend on respective countries.

PP2:
How is it in Indonesia, the application of this environmental criminal law?

MDS:
Academically, in almost all seminars ever held in Indonesia, the term ecocrime has been used to refer to environmental crime.

PP2:
So it is used even in Indonesia?

MDS:
Yes.

PP2:
100% using it?

MDS:
Scientifically, there is never anything that is always 100%, because science always evolves from time to time. Because, like they say, if science is dead, then there will be no more experts to develop and research the law. So this will never end.

PP2:
Alright. And then, even though it has been asked earlier and answered by the Expert, about the explanation of this Law. About acts that cause public unrest…

MDS:
Yes.

PP2:
Yes. You have explained it also. If we are to ask your opinion… if a minister has considered a situation as a controversy, and that it requires serious thought, serious handling, and then in the community there is also a difference of opinions. The mass media, both print and electronic, are all talking about things that are happening. Is such a thing still cannot be considered to have caused public unrest?

MDS:
There are two reasons for my argument. First, when the term ’extremely dangerous’ is used, by that we are actually referring to what’s called in the second restatement [sic] from America, a sort of jurisprudence accepted by judges, that ’high risk’ is actually also related, linked to the issue of the interest of public at large. So this is still based upon the judgment about the issue of environmental destruction, basically. And secondly, as I have said earlier, that Environmental Law uses [the term] ’prohibited to disrupt the conservation’ [sic]. So this means that the environment is still the reference to tell if unrest has taken place. So it is not unrest in other sense, outside of the environmental law system. That can be seen from all the explanations of the Environmental Law. For example, about the environmental law system, that is noted very carefully, very very carefully, to avoid criminal interpretation, like ordinary crime, you see.

PP2:
Then, do you think that the subsidiarity principle must indeed be applied in this case, and that it is no longer possible to have or to apply the principle of ultimum remedium?

MDS:
In law there is always what’s called an escape clause. Meaning, exceptions whenever certain conditions are met. But the principle, the doctrine, is still the subsidiarity principle. Because, and I have said this before, [based on] the doctrine of primary jurisdiction, the ones who can tell if there is pollution, technically speaking, are only experts which have been legally appointed by authorized officials. Therefore, the subsidiarity principle always applies, meaning that it always provides the opportunity, because it serves to seek certainty about facts and certainty about relevant laws. That is what I can explain.
PP2:
Alright. Now. As an expert in environmental law, we would like your best explanation, Expert, and please do it systematically and in a more simplified fashion. For instance, Sir, there is allegation of pollution occuring in a certain place, and it is also alleged that there is a company that has committed that alleged pollution. Now, what legal actions… okay, you have explained it based on subsidiarity principle, but we still want a more detailed, ordered [explanation] according to your opinion, Expert. What are the legal actions that can be taken in this regard? 

MDS:
Before I go on and answer… I have taught law for thirty years since 1976. So it’s been thirty years. I am sure that my students can understand what I communicate, systematically and clearly. But nonetheless, what is meant by presumption, in our legal system there is presumption of innocence. So it means that in the process, it is always presumed… as long as the components, facts that qualify it as environmental destruction, have not been proven we must give it the chance to be presumed innocent. So I think there is no action, before it is proven, before it is proven with… according to material laws and procedural laws that apply.

PP2:
And what are the actions? 

MDS:
As I have said, the procedure is described in Article 25 through Article 48, beginning from the issue of reprimands, Article 25, and technical improvements according to RKL/RPL. Even certain amounts of funds can be set if needed. So this is based on what is called polluter first principle, that it is the company that must carry all costs that arise from its own actions. And then actually there are still other procedures…

[Recording interrupted]

MDS:
If there is suspicion of non-compliance…

[Recording interrupted]

MDS:
If there is suspicion of non-compliance, we always presume good faith, unless we can prove that it is guilty. Otherwise, there will be no development in the world. 

PP2:
Alright, alright. And then, Expert, you have also explained about ERA. The issue of ERA, even though laws in Indonesia do not yet regulate ERA, but from the aspect of environmental law must ERA be conducted? And also, does ERA concur with, uhm, I mean… this Law, or goes along with this Law about Environmental Management? 

MDS:
The system of environmental law throughout the world is that countries take elements from each other, because, like I said, it is continuous improvement according to [the progress] of technology. Now, ERA is developed because… like I said earlier, the Asian Development Bank itself is one international institutions that is responsible in Asian countries, developing countries in Asia. So a study was undertaken about the impacts that cannot be monitored, where AMDAL cannot be used in there, where there are uncertainty factors. So ERA was developed as risk management. But because here it deals with uncertain factors, I am sure it is not required, it cannot be obligated without legal provisions. The factors too are still considered uncertain. Therefore, we have to be very careful. But like I said, in environmental management, all efforts, all concepts, if it is considered good to improve the performance of businesses and improve the quality of the environment, that can always be done, you see. But it means that sanctions must be imposed.

PP2:
Yeah, alright. The last question has not been answered. Is ERA in line with Environmental Law?

MDS:
There is not even one article in the Law that says that. But the development… because KLH has a view that technology must always be developed, yeah, technology and various environmental management concepts, in order to improve the quality of environmental management.

PP2:
Alright, thank you. And then there’s one… I think this has been covered in the previous question. Perhaps to be continued with questions from our colleagues. Thank you.

PP4:
Thank you, Your Honors. We will continue the questions. Expert, just one question from us. Can the Expert or Witness explain before this court how to prove that a corporation has committed a crime where the motive is to benefit [from it]?

MDS:
Alright. Thank you. The cutting edge of our environmental law enforcement system is the burden of proof. In that process of proofing there are three groups that are part of the process of state administrative law. First, that in order to prove and establish a causality there needs to be sampling. In English it means legal sample, meaning samples that are taken according to regulation. Secondly, that laboratory analysis be used, [performed] by a legal laboratory, meaning a laboratory that has been legally appointed by the government to analyze this. And the third, all results of that analysis must be interpreted by relevant experts. Now, if this has been obtained, only then we can return to the corporate crime or other crimes. As long as this cannot be proven then there is no way to do all those other things.

[Recording stopped]

PP4:
I think that would be enough, Sir, from the Public Prosecutors.

J III:
We invite the Defendant, yes, if you want to ask questions or respond to this Expert’s opinion.

RBN:
Thank you Your Honor, I have no questions and I accept this Witness’ testimony in its entirety. Thank you.

HS:
Terima kasih Yang Mulia, saya tidak ada pertanyaan untuk Saksi ini, saya terima kesaksian dari Saksi Ahli ini.
[Recording interrupted]

J III:
So we have finished examining. Compared to previous sessions, this is very monotonous…

[Recording interrupted]

J III:
Thank you for coming.

[Recording interrupted]

MDS:
I feel I was not partial, because I would like that this precedent becomes a precedent that could…

[Audience applauds]

J III:
Yes, thank you.

LMPP:
Andi Hamzah, expert in environmental criminal law, please enter the courtroom.
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Prof. Andi Hamzah 
J III:
Please be seated. So you are presented in this court today by the Defendant to be heard as an expert, yes, as an expert. I don’t know here… I’m familiar with criminal law experts, or now environmental law experts too, I don’t know?

LMPP:
Environmental crime.

J III:
Oh, environmental crime, huh? Including environmental crime, yes, right Sir?

AH:
I studied environmental law enforcement in the Netherlands.

J III:
You did, huh? So it is indeed more, how do you say, more specific about the environment, yes, not general. What is your complete name, Sir?

AH:
Andi Hamzah.

J III:
Where were you born and when?

AH:
Sengkang, 14 June 1933.

J III:
What is your occupation?

AH:
Professor at Trisakti [University in Jakarta].

J III:
Specifically about what, Sir?

AH:
Yes?

J III:
Criminal justice, yes.

AH:
Criminal justice.

J III:
And then, what is your religion?

AH:
Islam.

J III:
You religion is Islam, yes? Where do you live?

AH:
On Jalan Adhiyaksa Raya No. B 11, South Jakarta, Kejaksaan Complex. 

J III:
Kejaksaan Complex, yes? What is your last education or what is your last degree?

AH:
Doctor.

J III:
Doctor, yes?

AH:
Of Criminal Justice.

J III:
At?

AH:
Hasanuddin [University in Makassar, South Sulawesi].

J III:
So Hasanuddin, yes? So your testimony will be heard today as expert, yes? Certainly according to your expertise, you will provide your opinion, your best opinion. Beforehand [you are to be] sworn in according to… the oath, the oath of an Expert. Please rise, Sir.

[The Witness takes the oath as an Expert]

J III:
You said you have taken an environmental law specialization also, yes? In the drafting or the Draft Environmental Law which has become Law, were you part of the team?

AH:
Indirectly, yes. Becuase the person who was asked to help by the Minister of Environment was Muladi. But Muladi didn’t have time, so he asked Doctor Yenti to represent him. Doctor Yenti [teaches] with me at Trisakti. So she has been my assistant. So whatever was expressed there was always consulted with me.

J III:
Oh, I see. So you were one of the sources too, Sir?

AH:
Indirectly.

J III:
Indirectly, yes? About subsidiarity principle, you also took part, yes?

AH:
I have.

J III:
In this Environmental Law, the Management of the Environment Law, how come there is the subsidiarity principle, terms such as ultimum remedium and such?

AH:
Yes, yes, yes.

J III:
What is meant by the subsidiarity principle in there to your knowledge as an Expert?

AH:
So in the beginning in the old Environmental Law of 1982 it was not yet mentioned. Later on, in the explanation of the Law of 1997, it was mentioned. So the KLH at that time indeed thought that the application of criminal law must be the last in order. The first to be applied is administrative law. And then civil law. And if that doesn’t work, then criminal law. Like that.

J III:
Like that, huh? So there are stages, yes?

AH:
Yes.

J III:
To your knowledge as an Expert can those stages be skipped if something pressing occurs, for example?

AH:
So, according to what I learned in the Netherlands, criminal law can become premium remedium right away, first in order, if the Defendant is a convict, had violated environmental [laws] in the past, and now has done it again.

J III:
A convict.

AH:
But the Environmental Law doesn’t mention convicts, but legal experts in the Netherlands recognize that. Which then, like this Environmental Law, say that it’s not effective, civil administration is not effective. In the Netherlands the term that they use is that the administration is implicated in the violation, which means it’s not effective or has colluded with the Defendant. So Public Prosecutors would have to be involved immediately. The Environmental Law adds that if the Defendant’s wrongdoing is very great, meaning that the wrongdoing is intentional or due to negligence – intentional is when he really, intentionally, did it or the effect is widespread, the effect is great – that is also recognized in the Netherlands. Like Bhopal, many died, many were injured. A lot of fowl also died in Chernobyl, Ukraine. And in Santos factory in Italy, there was a leak, people died, there were fowl, so much so that many hectares of soil must be dug and removed. At that time in India, all three were applied at the same time: criminal, civil, and administrative [measures].

J III:
So if in the environmental law, the environmental management, the term ’causing public unrest’ is used, that is like…

AH:
Well, something that’s causing public unrest, such as… yeah, perhaps like what is going on now in Sidoarjo [East Java]. People have to seek refuge, save possessions… 

J III:
Oh, I see.

AH:
Cannot pass through the highway, cannot pass through.

J III:
And then about corporate responsibility to the… there’s an indictment, for instance, that a certain corporation had committed an environmental violation or destruction of the environment. What about the corporate responsibility here? Can you answer that as an expert?

AH:
So in a corporation, if the director was the one who ordered the violation, or he personally led the violation, so it will be on behalf… he’s not doing it on his personal behalf but on behalf of the corporation. For example, Sriwijaya Fertilizer Factory in Palembang [South Sumatra]. It has a filter. I visited the place once. So the chemical waters [sic] from the fertilizer will be discharged into Musi River, but will go through certain ponds to be filtered. It uses an extremely high wattage. So the company must pay a hefty electricity bill. So for example, the Director, in order to save the company some money, tells his employees, ” at night, when there is no police, no KLH, turn down the filters to save electricity.” So the corporation is responsible, and he personally is responsible, or if he personally turned off the filters. Such things happen often a lot in Europe, to save electricity. But in Buyat it is not like that.

J III:
I see. So who is to prove that…

AH:
Well, Public Prosecutors.

J III:
… that it is led by…

AH:
Yes, Public Prosecutors. So like when he directed, where he directed? If he gave orders, who did he order?

J III:
Oh, like that huh. So it must be proven to that extent, yes?

AH:
Oh yes, that is called criminal justice.

[Recording stopped]

[TR NOTE: THE FOLLOWING HIGHLIGHTED PART SEEMS TO BELONG ELSEWHERE, AND IT ALSO SEEMS THAT SOMETHING IS MISSING BETWEEN THE JUDGE’S EXCHANGE WITH THE WITNESS AND LMPP’s]

J III:
Defendant, would you like to ask questions or respond to this Expert’s testimony?
RBN Questions & Comments

RBN:
Thank you Your Honor, I do have a couple of questions before I can drawn my conclusions.
HS:
Terima kasih Yang Mulia, saya ada beberapa pertanyaan sebelum mengambil kesimpulan.

RBN:
Ok.  The first one is that, can you please put the slide on.  My question being it is against the law or the regulations to alter original documents such as Laporan Polisi signed  by the Complainant and given to the Suspect to include something else when it is included in the BAP.

HS:
Pertanyaan saya kepada Saudara Saksi adalah apakah tindakan merubah suatu dokumen asli merupakan tindakan yang melanggar hukum atau melanggar peraturan seperti…

[Recording interrupted]

AH:
… the environment until criminal law. So environmental criminal law is now recognized and is a separate discipline.

LMPP:
So environmental criminal law is now recognized as a separate discipline of law.

AH:
A separate one.

LMPP:
Alright. About yourself, have you written a book about environmental criminal law?

AH:
Yes. Environmental law here, environmental law enforcement. Environmental law enforcement means three things: could be administrative, could be civil, could be criminal. Each of which has a goal. What is the goal of state of law enforcement? [sic] And then if we want pollution to stop, it is administrative law that is applied, administrative sanctions used, reprimands, all the way to revoking [the permits?]. That is if the aim is to stop pollution. If you want the money, compensation. [Then] it would be civil law, yes, will be compensated. If you want the person, want to take him to prison, then that is criminal law. 

LMPP
Oh, I see.

AH:
Yes.  

LMPP:
The explanation by... if I were to continue this answer with another question, is there a difference between environmental crime as stipulated in the Environmental Law, the one about Environmental Management, Law No. 23 of 1997, and crimes stipulated in the KUHP [the Criminal Code]?

AH:
Well, very different.

LMPP:
Could you explain?

AH:
Very different. First, the environment, crimes as stipulated in the Criminal Code are like in the Netherlands too. The aim is to protect individuals, every one of them. Such as polluting wells, poisoning wells. The individuals are the ones protected. The individual first. The environment is second. But in the Environmental Law, it is the environment first, the individuals second. The other way around.

LMPP:
Oh, so there is a difference?

AH:
And then our Environmental Law contains sanctions in Articles 41, 42. So this Environmental Law is clearly an administrative law, not a criminal law, but an administrative law. KUHP is a criminal law. The Corruption Law is a criminal Law. Terrorism Law is a criminal law, right? Money Laundering Law is criminal [law]. But Environmental Law is administrative law. And then there are criminal sanctions under Articles 41, 42. So it is called an administrative law with criminal sanctions, and not a criminal law…

J III:
… with administrative sanction.

LMPP:
No… an administrative law with criminal sanctions.

AH:
Yes, so administrative law but it contains criminal sanctions in it. But in criminal law, it contains criminal [sanctions] indeed. You’re right. There is a possibility that a criminal law which indeed contains criminal [sanctions] in it, there is a possibility that it has…

J III:
Administrative sanctions… hahaha.

AH:
There are administrative sanctions in it. Like KUHP itself, there is compensation in KUHP. So that. So if it is criminal law, in the Environmental Law, because it is considered an administrative law, the Dutch call it [unclear], if I am to translate it, it becomes government criminal law [unclear]. The intention is so that people obey that Law. Why is there administrative, criminal sanctions? So that people become aware that they could be punished. Why people get Driver’s License? Because without it they could be punished. Traffic Law is administrative law. But in criminal law, the Criminal Law only contains criminal [sanctions]. The aim is indeed to rehabilitate the person.

LMPP:
Alright. Expert, earlier you showed this book. I have read in that book, if I’m not mistaken, an explanation about the correlation between administrative law and criminal law. So still within the substance which was just explained here, by saying that criminal law is subsidiary to administrative law in the enforcement of environmental law. And to quote certain academics, if I’m not mistaken, I forgot who, could you explain to this court so that we could see this case with clarity? Do we have to look at it from the point of view of administrative law or criminal law? Or what is the correlation if that is…

AH:
True, the application of environmental criminal law does depend on administrative law. Why is it not the police who issues the permits? [The auhority] that issues administrative permits is the first to know if there are administrative violations. Like, ”this is the permit that is violated.” Now, it depends then, if there is a permit from the administration, then it would be permissible. That means it is no longer against the law. Same thing with people who gamble, given a permit to gamble in Genting Highland, Malaysia. Well, that cannot be against the law. There’s no illegality there because it is permitted. If there is pollution that is given a permit, there is no illegality there, unless it is exceeded. The permit allows 10, the limit is 10, and he does 12.

LMPP:
Could you be more specific? So if a permit has been given by administrative law, if there is a violation that is…

AH:
Or if there is pollution.

LMPP:
Pollution.

AH:
But there is a limit here, right?

LMPP:
Yes.

AH:
It’s been given a permit, right? Your limit is 10. It is still 10, 9. But there is an effect. Well, you can’t punish because there is a permit. But if it is 10 and you go beyond it to 12, 13, 14. Well, the permit is violated, right?

LMPP:
So as long as it stays within the permit, even though it is something that cannot be...

AH:
Yes, what has happened.

LMPP:
There can’t possibly be a crime there?

AH:
Right. Cannot be.

LMPP:
But if there was that measure, a limit. If, for example, something is exeeded it will only be a violation of a regulation, that limit. Is that how it is? So not automatically a criminal act.

AH:
It’s like this. Pollution occurs if the quality drops to a certain level. What I mean by dropping to a certain level is in terms of the quality, yes? That limit, the limit is determined in Government Regulation No.19 of 1999. Yes, it was made there. So if it is still within that limit, and pollution takes place, well, it cannot be punished because it’s got a permit. But if it has exceeded, so the permit is violated... the permit is 10 and it does 12, and then the excess of 2 is proven to have caused pollution.

LMPP:
So this... this is in the context of explaining the correlation between administrative law and criminal law, right? I’ve read something in that book, and quoting a Professor, it was Professor Faure, if I’m not mistaken, if I may remind, who explained the correlation between criminal law and administrative law, that criminal law is subsidiary to administrative law, or that it depends on administrative law.

AH:
Yes, yes, there is.

LMPP:
Could you explain a little?

AH:
So he is a Doctor of criminal justice, a Belgian national but teaches in the Netherlands. He said that environmental law is special. There is a difference with other criminal laws because it depends on administrative law, because it issues permits.

LMPP:
Oh, so that’s what it was. So it’s right, yes, that Professor Faure?

AH:
... which issues permits.

LMPP:
But there was another opinion when the Prosecutor asked about Article 48, a criminal act, as referred to by this chapter, is a crime [according] to Article 48 of the Law about the Management of the Environment. The answer to that was that it was an ecocrime. An ecocrime. So a crime against the environment. So it means it must be read in the context of environmental law, because it was said that the reference for those articles is always conservation of the environment. So it is not on the individuals or to protect individuals. Could you perhaps explain, Expert, what is meant by this ecocrime?

AH:
It’s like this. If there is the word ‘crime’, the opposite of it is ‘violation’. An act of crime is opposite to violation. So if it says that there is a crime here, that is a crime, meaning that it is not a violation. That’s what it means. And then – there were two – the postscript becomes long here because in the Environmental Law there are two, as stipulated in Article 41, Article 42. Those are genuinely environmental crimes, right? To pollute, to damage the environment intentionally. And then I forgot, Article 42, Article 43, Article 44 were copied from the Dutch Criminal Code. I copied it.

LMPP:
Articles 41, 42, were copied…

AH:
It’s genuine, genuinely environmental pollution [unclear], Article 42. Article 42.

LMPP:
Genuinely environmental pollution, yes?

AH:
Article 43, Article 44, originated from the Dutch Criminal Code. So not polluting the environment, polluting the groundwater. Not the waste, but directly putting the poison in. That is Article 43, 44. So I took part in drafting the new Criminal Code, and I was tasked with quoting the Dutch Criminal Code. I quoted it word by word to become the draft for the Indonesian Criminal Code.

LMPP:
Alright. I would like to stop here now. Want to, how do you say… in the articles about criminal provisions earlier, that are in this Environmental Law… and that is actually what is quoted in the indictment letter… you said [Articles] 41, 42 were taken from the Dutch Criminal Code?

AH:
43.

LMPP:
Oh, 43, yes. 43 is possible.

AH:
And 44.

LMPP:
43 and 44. I would like to talk specifically about 43. You gave an example of directly committing, or disposing, right? As stipulated in 43. It reads ”any person who, in violation of applicable laws, intentionally releases or disposes of substances, energy and or other components that are dangerous and toxic, entering above or inside the ground, into the air or groundwater, imports…” and so forth…

AH:
Yes, yes, yes.  

LMPP:
So 43 first. So in your opinion, first of all, does it satisfy this article if there is clearly a disposal of those substances?

AH:
Yes. It diposes of the substance… not the waste or mixed with other wastes, not from the factory, I mean, not from a project. This person actually takes the poison and throws it into the river…

LMPP:
Oh, not a person but… not a factory but a person?

AH:
Who actually puts it into the air. Let’s say mercury is directly poured into the river or the ground or into the air, three dimensional. But the term used by the Dutch in that Article 43 it oppervlaktewater…  

LMPP:
Yes, that is...

AH:
Putting the toxic matter into the oppervlaktewater... 

LMPP:
Alright. That is my question. Now, about the Dutch term, I do not speak Dutch fluently...

AH:
In English it is surface water.

LMPP:
Surface water. In this indictment the Public Prosecutors say it is sea water. So it is sea water. So it means in Buyat Bay, does it fall under Article 43, surface water? Does it fall under that?

AH:
So if you want to indict this case, it must be with Article 41 or Article 42.

LMPP:
41.

AH:
So Article 42, pollutes, pollutes the sea, yes? That is according to Government Regulation 19. Article 43 is impossible. Sea is not oppervlaktewater, not surface water, not surface water. In the Netherlands there are actually two laws, Oppervlaktewater Pollution Act of 1988, and the Law of Sea Pollution, the sea water in itself. So oppervlaktewater means rivers, lakes, not the sea.

LMPP:
So in this indictment they used Article 43…

AH:
That is not relevant.

LMPP:
And the fact is they mentioned Buyat Sea. That is not relevant?

AH:
It’s impossible.

LMPP:
Impossible.

AH:
Then it must be in Buyat River or Tondano Lake.

LMPP:
Oh, in the river or in Tondano Lake?

AH:
If it’s the sea, well, must make a specific Law for that. So it should have been the KUHP [Criminal Code] right?

LMPP:
Yes.

AH:
In the draft KUHP that has now been sent to the President, it is there. I made it. Yenti was the one who compiled the Envionmental Criminal Code. So it should have been taken from the draft KUHP in here. So Article 43 and Article 42, there is a big mistake there, because there is import and export. There’s no connection. This is one delict, putting poison into the river. There is export, import. So that falls under Article 45. That’s a different one. It cannot be confused here.

LMPP:
Oh.

AH:
The act of exporting is different, right, from me putting something into the river. Whatisit, importing and exporting cannot fall under environmental criminal law, but it is included in the KUHP.

LMPP:
Alright. So if it is surface water then it does not include sea water?

AH:
No.

LMPP:
Thank you, alright.

AH:
That is oppervlaktewater. 

LMPP:
Expert, let me move on to the subsidiarity principle, which has been asked earlier. Yes, it has been asked. But I would only like to confirm it. Did you say that the subsidiarity principle is an exception? Meaning that this exception, the subsidiarity principle, cannot be applied in the case of Buyat. Is that what you said Expert?

AH:
So it depends upon this court. Is this a convict? Does the administration involve the police so it must go through it? Is there public unrest? If there is none, well, then it should not involve it. Moreover, in Government Regulation 19 here, it does not say anything about criminal sanctions. Government Regulation 19 is about sea pollution. It even says in Article 16 about environmental recovery, Article 24 about civil compensation. So what this Government Regulation says as an implementation of the Environmental Law, there is recovery, compensation.

LMPP:
Alright.

AH:
Criminal [sanctions] are not mentioned.  

LMPP:
So it means it is far from being criminal. I would like to repeat again, what was said by the Expert. So according to your best knowledge, like you said, such as a convict… so an exception to the principle…

AH:
In this Law there is nothing… but in the Netherlands it says if it is a convict it could be criminal.

LMPP:
And then the second, if administrative or civil instruments are not effective.

AH:
Not effective. Meaning that the Environmental Minister is supporting…

J III:
Collusion.

AH:
Colluding.

LMPP:
So an example of not being effective, among others, if there is collusion, right?

AH:
Collusion.

LMPP:
So it must be proven first that there is collusion.

AH:
That there is collusion.

LMPP:
Alright. Only then there’s the third, about wrongdoing… a severe wrongdoing is something intentional. So you gave the example, such as Bhopal, and what else?

AH:
Seveso, Seveso in Italy.

LMPP:
Oh, that was in Italy?

AH:
That was a pharmaceutical factory leaking. There were dead people, injured people. There were dead plants, that the soil had to be dug, removed and disposed elsewhere.

LMPP:
So that is the example, yes? So if it’s just talk on television, in newspapers, that does not fall under this category?

AH:
Well, you should investigate the individuals talking.

[Audience laughs]

LMPP:
Oh, so the individuals talking should be investigated. Vey well. If, for example, there are rashes, lumps?

AH:
Well, prove if the lumps caused by the disposal, that there is causality. So let’s say this sea water is polluted, and then prove why it causes rashes. In the meantime, the person is not bathing in the sea, he bathes in the river or the well. Why does he itch? He eats the fish. Well, examine the fish. Does it contain [metals]. And only then call specialist doctors here…

LMPP:
Alright.

AH:
I mean, if fish like this is eaten and then it itches or not, I am not the person to be asked. Has to be experts...

LMPP:
So in other words, it cannot be seen individually, but the elements of the ecosystem in that environment. Is what what you are trying to say, is that right?

AH:
Yes.

LMPP:
Alright. Let me move on to the ERA, the ERA study. About this ERA study, it’s been clearly established that it is not [regulated] in the Law about Environmental Management. Can you punish someone for something that is not regulated in the Law based on this ERA study, based on the fact that he did not conduct an ERA study, for example?

AH:
So there must be an ERA study, but when was this established?

LMPP:
After we checked it, asked to the experts, there is nothing in the Indonesian legal system [about ERA]. Only in academic drafts, they say. Can you punish someone based on an academic draft?

AH:
Well, like now, the law about lewd acts [pornoaksi], it is still being drafted. Well, you can’t punish someone for committing a lewd act. Playboy… well, you can’t punish Playboy because there is no law. How do you do it?

[Audience laughs]

LMPP:
I… the last question from me. About corporations, yes? Without mentioning, how do you say… there’s an expert, we can’t mention the name of this expert… There are six elements, he said, to tell that something meets the requirements of a corporation. What is the delict for a corporation actually? So for a corporation to commit a crime, what must be qualified?

AH:
Well, like I said, there is someone leading it. That person orders the commission of pollution. But would you say the name, would you… that name, read out his opinion.

LMPP:
Well, I can, I can read it. Where is it? Oh, here it is. Alright. The first, ”a crime committed by persons, or natural persons, with leading positions in a corporation or what could be identified as a corporation or those who constitute directing in mind and will.”

AH:
Yes, correct, he determines the policy.

LMPP:
“(b) those mentioned in point (a) are those who have the capacity to make decisions… the authority to make decisions…”

AH:
Correct.

LMPP:
“... in the context of corporate policy...”

AH:
Correct.

LMPP:
“... more than just having the effects from the policy operationally, or those who have the power of representation or have the authority to exercise control within the corporation. (c) that act conforms with the scope of corporate work. (d) the perpetrator of the crime has the authority to direct, control, govern. The perpetrator has the capacity to make decisions about matters indicted. The perpetrator has the capacity to enact policies or measures to secure in order to prevent the forbidden acts. (d) then there are acceptance requirements where it relates to the process of decision making in the law or the corporation with the said forbidden act. (e) a corporation benefits from the said crime.”

AH:
Exactly. So that is what the elaboration explains, clarifies, when he leads, who the leader is and in what circumstances the orders are made. Explanations about that. So it’s true, it does that so that the corporation benefits. Such as electricity turned of so it can save on the electricity bill, right?

LMPP:
Alright. The Defendant here, if you count his time, only 15% is for, whatisit, in this business. Even to Buyat, he only goes there personally once in six months, or in three months maybe, going to Buyat. And also, no one has testified that he had ever led a meeting to pollute Buyat Bay. How could it be considered a corporate crime?

AH:
Well. It could be a crime if there is evidence, if there is a telegram from there, from Jakarta, to his employees here to just dump it. Like that.

LMPP:
So if…

AH:
… or telephoned, someone was ordered… testified that ”I was ordered”.

LMPP:
So there has to be orders?

AH:
Orders are a must.

LMPP: 
… from the leader of the corporation.

AH:
And who was ordered.

LMPP:
Who was ordered, how the order was given and what the order was?

AH:
What the order was, all of it must be proven here.

LMPP:
Only then…

AH:
Only then the corporation can become the subject…

LMPP:
Only then the corporation can become the subject.

AH:
Yes. I mean, here [you] want criteria for when a corporation [can be considered to have committed] a crime?

LMPP:
So there must be those orders, yes? And lastly, there has to be benefit to be proven. They say ’benefit’.

AH:
Proven that he committed it not for personal gain but for the corporation. So it is the corporation...

LMPP:
So for the benefit of the corporation?

AH:
So it is corporate responsibility. “You profitted” if you like...

LMPP:
So it means, if a corporation is to be punished, the Public Prosecutor must prove that there is corporate gain with the acts committed...

AH:
Yeah. Like that one, about electricity. The electricity bill goes down by shutting down the filters.

LMPP:
That’s what it is concretely?

AH:
Yes.

LMPP:
So if there is no such thing, there is no corporate accountability?

AH:
Yeah. That is an issue of burden of proof. 

LMPP:
I see. Alright. Your Honor, enough from us. Enough from me for the time being. Brother Hafzan?

PS:
Your Honor, we will continue the questions. There’s many.

J III:
Please.

PS:
Expert, you may answer our questions by – and I apologize for this – by keep facing the bench, so that the mic is still focusing on your voice, so that the interpreter can hear it clearly. Expert, there are opinions or perhaps doctrines that state that not all acts must be criminalized, or not all acts of crimes must be criminalized. What meaning can we draw from this?

AH:
So here’s the thing with Indonesia, yeah…

PS:
The mic, Sir, a little closer. Just pull the mic in.

AH:
So Indonesia uses the principle of authority [?]. So Prosecutors in Indonesia, following the Dutch, may prosecute, may also not. Up to them.

PS: 
Meaning?

AH:
If you like to prosecuote or not, could take other actions beforehand. That’s what it means, right? The prosecutors may prosecute or not. The public prosecutor may decide conditionally or unconditionally to take the prosecution to court or not.  
PS:
Alright.

AH:
The public prosecutor may decide conditionally or unconditionally to take the prosecution to court or not. That is why in the Netherlands these days, 50% of cases in the hands of Public Prosecutors, after being turned over from the Police, is not sent to Court, settled by the Prosecutors themselves. So if it is just a slander, like “you’re very beautiful like a monkey in Ragunan [the zoo in Jakarta]” the Public Prosecutor would only say “you, just apologize to her, registered in my computer, will not be prosecutoed if your apology is accepted.” Somebody is shoplifting milk in the supermarket for his children. The Public Prosecutor would say “go and pay the supermarket, bring the receipt here, your case will not be prosecuted.” Senior citizens above 60 years old, if they only cheat a little they would be told to pay the loss. No need to bring it to court. That is called out-of-court settlement which could be done just as simple as that, unconditionally. Could also be conditional. If it is conditional it is called a transaction. 

PS:
Alright. All criminal laws are primum in nature. Why do criminal sanctions in the Environmental Law use the principle of ultimum remedium?

AH:
Well, like earlier said. Because environmental law is, whatisit… we talked about this earlier… that environmental law could be considered… that environmental law is at a crossroad of various other disciplines of law. There is the civil aspect, the criminal, the administrative, the governance, the international, agrarian laws, zoning laws, governance. But in order to enforce the environmental law, there are only three instruments. It is either civil or criminal, depending on what it is that we are aiming at. If you want to stop pollution, it is administrative, if you want to…

[Recording stopped]

PS:
… criminal sanctions in the Environmental Law, from Article 41 through Article 44, there is the bestande delict, which is marked by a sentence that appears in every article. It reads like this: ”Pollution of the environment causing the environment to cease functioning according to its intended purpose.” ”Destruction of the environment causing it to stop supporting sustainable development.” That is the definition according to Article 1, point 14. But what I mean by bestande delict here is stipulated in Article 44. There is always a sentence that appears which reads as follows; Article 41 says ”intentionally committing”; Article 42 says ”due to negligence in committing”; Article 43 is slightly different but I think it is still essentially the same. But how do you explain this, Expert, ”intentionally releasing”? If I interpret it, there is also an act in Article 44, which is ”due to negligence, commits an act.” Let me summarize. These four articles contain the element of an act which I interpret as bestande, the active delict. My question, in order to determine or find a delict straberve [sic] in the case of [Article] 41, in the application of Article 41 through Article 44, there needs to be proof that there is an act or how an act was committed. Please.

AH:
Yes. So there must be intent, which in Article 41… well, it’s intentional, so not negligence in committing an act, but an act, committing an act that causes pollution, right?

PS:
Yes.

AH:
So this is a material delict. It must be proven that pollution has taken place, which, in the elaboration if this Law, goes down to a certain level, a level stipulated in Government Regulation 19 of 1999…

PS:
About the quality of sea [water]?

AH:
The quality standard of which is established by the Minister, right, like that?

PS:
In the application of Article 41, be it in asking for the accountability from a person or naturale personen or a corporation, could be applied without having the presence of an act, such as bestande delict, in the essence of this article about this criminal sanction. Could it be by omission?

AH:
It can’t. Must be by [commission of] an act.

PS:
Must be by commission of an act. 

AH:
Intentionally... by committing an act. So if...

PS:
Active.

AH:
If it’s omission, it must be related further. Intentionally committing an act or negligence, causing... or the technique of creating this law, intentionally committing an act. And then in the elaboration that follows...

PS:
Yes.

AH:
... it states that the definition of an act here includes negligence. Now, if it doesn’t exist then what?

PS:
Yeah. If it doesn’t exist then we need an active act by omission.

AH:
Omission.
PS:
What do you think, Expert? Could this be applied in establishing a crime, that a criminal event be applied according to this article, applied with this article? Let me repeat, just to confirm. Those that are omissive or passive by nature, not committing something, or not doing something... you said that if it is formulated, what is it precisely? I mean, is it written in the Law?

AH:
Intentionally committing an act or negligence. Or let’s not say intentionally committing an act that could cause pollution. It is explained in the elaboration that follows. What is referred to by ‘committing an act’ includes negligence.

PS:
And if not?

AH:
If not then what? 

PS:
That means that there is no act. There must be an active act, yes?

AH:
Yes.

PS:
Even in negligence too?

AH:
Yes, negligence too. Someone getting into an accident. Negligence, like someone crashing his car, right?

PS:
Yes.

AH:
Someone crashing a car.

PS:
Yes.

AH:
Someone driving and hitting a person.

PS:
Yes.

AH:
[The person] dies.

PS:
Yes.

AH:
That is negligence.

PS:
Yes.

AH:
The brakes fail, yeah?

PS:
Meaning…

AH:
The act is there, driving a car.

PS:
Or the act is like shutting down the filters. There is an act?

AH:
Yes, like the act of shutting down filters.  

PS:
Like that, huh?

AH:
Yes.  

PS:
That is included, included in negligence, yes? Expert, you have said that the environmental law recognizes parameters of quality standards. There is a quality standard for effluent, like we have also heard from another environmental law expert. But there is also quality standard that applies for the ambient. Where do you think are the sanctions that could become relevant with… if it has to do with ambient quality standards, and where do these sanctions lead if there is violation of effluent quality standards? Please, Expert.

AH:
Yes. So ambient here, after …

PS:
There is ambient quality standard, then there is standard for…

AH:
… after the waste is discharged into the sea, after it is mixed with the sea water, that is what’s called ambient. The quality of the sea water after it is invaded with elements of the waste. Ambient is… I mean, the ocean is very vast. So the ambient would be different if I put poison into a bathtub as opposed to Ciliwung River [in Jakarta], or into the sea. It would surely be different, right?

PS:
Yes.

AH:
If the two of us in a two by two room are both smoking… it’s different if I were to smoke here, different if I smoke outside. It’s like that, right? So there is relativity. So the environment can by itself absorb pollution, actually. Nature can absorb by itself. When can it no longer absorb? If the intensity becomes very high, such as the example earlier. If we smoke in an elevator, nature could hardly absorb it. But if we smoke in a soccer field, well, nature can take care of that. So that.

PS:
Fine. In the system of criminal accountability that we know in Indonesia, what is in the KUHP… even though this Environmental Law is a specific matter, but if Expert could explain, then please do… If a certain something about environmental quality standards is established in the year 2000, could accountability be demanded by using the quality standards of the year 2000 to the years preceding it?

AH:
This is the quality standard which could impose punishment on someone, right?

PS:
Yes. Let’s say whether it is administrative or criminal.

AH:
To determine if someone is to be punished or not, the person violating the law must know what it is that he has violated.

PS:
Meaning?

AH:
If I don’t have a driver’s license, I know I would be in violation, because to drive one would have to have a driver’s license. But if previously it is said that to drive a car a resident’s ID would suffice, and then I was caught the next day, and a rule about driver’s license was made then, that cannot be valid. Easy.

PS:
Alright.

AH:
That is the cause of someone being punished or not. It’s different if we talk about criminal procedure, yes. Criminal procedure could be applicable.

PS:
Very well. You have touched on the causality, that causality must be established in the various events above. But there is one thing here in the indictment... in the indictment the legal construction or the criminal event that is being indicted, is that PT NMR was disposing of tailings into the sea of Buyat. On the part of PT NMR, they consider that they have secured permits and so forth. Whatever their reason is. But the question is, there were opinions stated in this court that because tailings are being eaten by small fish, and small fish eaten by big fish, and big fish eaten by humans, humans then get rashes and so on, and so forth. In the concept of burden of proof, in the criminal law system, what is the chain... or as it is called in English the food chain or the pathway... to be able to know and ask for accountability based on causality? Does this food chain need to be proven or is it enough that you throw something in there and next to it someone gets rashes, and then “you did it”? How should it be? Please Expert, do give your opinion.

AH:
Well, it must be proven that the fish contains the element of mercury, and then it is eaten by A, and then A suffers rashes. But the difficulty is, this fish is always on the move in the sea. It could be in Buyat this week. The next week that fish could be in Mindanao. How do we know which fish, which one is this. So this is only a supposition. It must be proven.

PS:
Is it relevant in the system of criminal law to use supposition as evidence?

AH:
No.

PS:
Cannot.

AH:
Must be real, evidence with witnesses who saw, heard, felt. There are experts who say… there are letters, directives, Defendant’s testimony.

PS:
In this court there was an expert presented by the Prosecution who actually said that he has read all research results, including Puslabfor results. There is not yet any research which has established the causality in the analysis. In your opinion, Expert, in the concept of criminal law, is the food chain an objective issue which can be proven with an objective tool?

AH:
It could be proven, but difficult, very difficult.

PS:
Could be proven, but difficult.

AH:
Extraordinarily difficult.

PS:
Extraordinarily.

AH:
Because, first, fish always moves.

PS:
Alright. 

AH:
Secondly, the location is at sea. There are people who are allergic to fish. There are those kind. There’s Professor Schmeiser [sic] who gets rashes after eating prawn. That Dutch Professor often comes here, and if we receive him in Jakarta we would go out and eat prawn, his body would become itchy. Is that pollution? No. It’s allergy that he’s got.

PS:
Expert, in the indictment of the Public Prosecutor, the Prosecutor said that the water quality of the sea in Buyat and Buyat River, has dropped. First question, whether up or down, what is the criteria used? They only say it has dropped, without knowing from what level it dropped. From where to where and until where. In the criminal law system, what do we have to establish if indeed we must apply ultimum remedium in the Environmental Law, that there has been a drop in quality.

AH:
Dropped, meaning that it has exceeded the limits stipulated in Article 4 of the Government Regulation. A Minister could… a Minister could set the quality for sea water. If this is exceeded, the exceedance itself is not yet a crime. Exceedance causes pollution, causing people with rashes.

PS:
Yes. Alright. So in determining if there has been a drop in the quality standard, is it… meanwhile we know that in Indonesia each region has its own characteristics, or they have their own unique conditions. How do we prove or seek to find out that it dropped from what level to what level? What do we need to consider in the enforcement of environmental law in order to learn…

AH:
Create quality standards first. 

PS:
Create quality standards first?

AH:
Create quality standard first or if it has been exceeded, then the method is to take samples… how do I put it… if we take samples from the sea we can learn if it has exceeded the established limits. So it is by sampling. In the Netherlands, four bottles of samples are taken in front of the defendant, sealed before him. One is given to the police, one to the defendant, one to the laboratory, and one for archive. Only then all would be matched. I studied sampling and took part in it.

PS:
Alright. The problem with the sea is that it is very complicated, because there are three criterias for sea and the quality standards are different. There’s one for ports, one for maritime, there’s one for tourism. They all have different quality standards. In the case where a quality standard is not determined for one region, how do we ask for accountability to say that ’you have degraded’? Do you just say ’it has dropped’, like that? Do you not establish from what level it has dropped, based on the allocation? Because all articles, 41 through 44, refer to pollution and destruction of the marine environment with the definition of Article 1, point 12 and Article 1, point 14, that the environment has been damaged.

J III:
Are you explaining or asking a question?

PS:
I am explaining the Law first, Your Honor. Let me read the Law first so that the witness would not be lost. What is your opinion, Expert, about the provision, the formulation of this law?

AH:
Well, easy. You match it with the quality standards, the sea water quality standard, Government Regulation 19 of 1999. For ports its different. There’s raiden regelement, if I’m not mistaken. “Anyone disposing of waste in the port is punished so much raiden regelement,” or the port regelement as it is called.

PS:
Alright. Like you said... to your knowledge, do we need to know in advance the allocation of the place to determine the criteria for damage?

AH:
… which sets the quality standard according to the allocation first, right?

PS:
Yes. So first we must look at the allocation, and then the quality standard applied according to the spatial allocation. Is it true like that, Expert?

AH:
Yes, yes. Like that. So if a river to become the source of drinking water, its allocation, its quality standard must be higher than the sea which is allocated for sailing, or a river in Irian where no person even swims there, yes? 

PS:
So the standard quality is established first…

AH:
The standard quality is different.

PS:
Alright. Thank you, Your Honor. Enough.  

J III:
I’ve got something to ask, yeah, about allocation. Who determines the allocation for a certain sea or… well, a certain sea? There were three allocations mentioned by the Legal Counsel earlier, yes? Maritime, tourism, ports and so forth. Who determines the allocation of sea regions?

AH:
KLH.

J III:
KLH determines it, yes?

AH:
Yes.

J III:
Isn’t there... presently, they say, there’s a law being drafted about zoning. If in the future a zoning law is produced, will all seas in Indonesia have their own allocation, for instance?

AH:
The zoning will be for land, spatial planning for…

J III:
Oh, so it is zoning on land, not at sea, ys? The sea is not included, yes?

AH:
Not allocation of the seas.

J III:
Isn’t this zoning determined by the Regional Governments? Or is it the KLH of the Regional Governments?

AH:
What we have now, to my knowledge, is regulated by the Zoning Law, the Zoning Law…

J III:
Yes, but the Zoning Law has not been…

AH:
And then it is delegated down. For example if…

J III:
Is it now regulated by, say, a Regional Ordinance?

AH:
Well. For example, for real estate development on certain hectares of land in Bogor, it is the Bogor Regent who issues the permit. But if it is so many more hectares, a wider area, it must be the Governor of West Java. So now this is often manipulated. The Regent would issue several Decrees, the land would be parcelled down so it would be him to sign, not the Governor.

J III:
I see. So not through a Regional Ordinance, right?

AH:
No, not a Law.

J III:
To determine the allocation of a certain sea in a certain Province or a Regency…

AH:
As far as I know, Zoning Laws do not cover seas. Seas border other nations, right?

J III:
For example Buyat Bay here, for example, to determine the allocation…

AH:
Well, according to this Government Regulation, it is the Minister.

J III:
The Minister of Environment?

AH:
The Minister of Environment. Article 4 and so forth here.

J III:
Oh, it’s there, yes?

AH:
It is. Government Regulation 19 of 1999, Article 4 and so on.

J III:
Oh, the allocation is determined by the Minister of Environment, yes?

AH:
Yes.

J III:
We invite the Public Prosecutors.

PP2:
Alright. Thank you. We continue the questions. Expert, perhaps this has been asked by the Legal Counsel before, but it has not been answered with clarity, in our understanding, that is, about provisions of Article 48.

AH:
48?

PP2:
Regarding provisions of Article 48 which talks about an act of crime as referred to in this chapter, that this is a crime.

AH:
Yes.

PP2:
What is meant by a crime? 

AH:
Here it is a crime to distinguish it from a violation, because a crime has a different quality from a violation. It relates to many rules. So in the Law Faculty I teach my students to tell 12 things that distinguish crimes from violations. A crime... attempted violation is not punishable, but an attempted crime is punishable. Crimes covered in book 2 of the KUHP, violations in book 3 of the KUHP. The period is brief, a violation gets one year, a crime gets more. Violations from abroad are not punishable, crimes are punishable. So there’s many. Those are the differences between crimes and violations. That’s what it means. So it means if there’s someone who attempts to pollute, that is punishable because this is a crime, not a violation. Abetting a violation is not punishable. Abetting a crime is punishable. That’s what it means.
PP2:
Is it...

AH:
All Laws are like that. If they are not regulated like that, they will be hard to implement. I mean, if this is a violation, the handling of crimes is different, and the sanctions imposed by the Judge would also be different. Violation [is punishable] by imprisonment and fines, time and fines. It’s different, that is why there needs to be a Law on the crime of corruption, without having to determine if this is a crime or a violation. Why? Because this is definitely a crime. This is taken from KUHP book 2. So that’s that.

PP2:
So our next question, Expert, if that is the case, according to this chapter, can criminal law be applied immediately to crimes committed by an individual or a corporation?

AH:
Yes, if he is a convict, the number of victims is great, yes, causing public unrest, [state] administration collaborated, implicated. So that must be criminal. That is what I studied.

PP2:
Alright. In your initial explanation to Panel of Judges about the severity of the perpetrator’s wrongdoing that is very severe, you related or gave the example of the presence of intent. In relation to this intent, according to provisions of Article 41 and Article 43, it clearly says there ’with intent’.

AH:
Yes.

PP2:
Is it therefore… in order to apply Article 41 and 43, there is also an exception in terms of the severity of the perpetrator’s wrongdoing that is very severe, like you mentioned earlier, Expert?

AH:
I don’t understand. So intentional here is intentionally committing the act. That is Article 41. So the act of discharging into the sea is done intentionally, not because he was asleep. He intentionally did it.

PP2:
Yes.

AH:
And about Article 43, I have said that it is not relevant in this case. This is a marine case. This is oppervlaktewater, surface water, like rivers or Lake Tondano, you see? So it is not possible, I mean. This person cannot possibly be punished according to Article 43 or 44. Can only be with Article 41 or 42.

PP2:
Alright. Let us continue the questioning. If we can prove that there is intent in Article 41, is the application of criminal law appropriate in this case, as an ultimum remedium?

AH:
So it’s not relevant actually. If you can prove intent, well, good for you then. You win.

[Audience laughs]

AH:
If you could prove that there is intent in committing the act with existing evidence, well, you will win. But it has nothing to do with ultimum remedium. Even though it is intentional but if it is only smoking, only polluting by smoking, well, no need to punish. Smoking is intentional, actually.

PP2:
Yes.

AH:
So between intent and ultimum remedium, there is no connection. Even if it is not intentional, like “you forgot”, well, it could turn out to be premium remedium as long as there is a large number of victims, a convict, the administration that colludes.

PP2:
Yes. Alright. And then you also stated that if there is a permit which stipulates about the quality standard, and then as long as it is kept in line, not exceeding the quality standard, then it is not considered having committed pollution. But if it has exceeded the established quality standard, then it is considered pollution.

AH:
No, no. If it is within quality standard, still not exceeded, but pollution occurs. But because there are permits it cannot be criminalized, because it is not in violation of the law, since there is already a permit. But if the permit is exceeded, the permit provides for only 10, well, you may disposed of up to 10. But then he disposes up to 15, he would be violating it.

PP2:
Could it be criminalized?

AH:
It could.

PP2:
Yes, alright. And then about the definition you gave earlier that there must be orders, both verbally or in writing, but there are also opinions that the orders don’t always have to be oral or in writing. Even when the leader ignores it, that is also an order to his employees. What is your opinion, Expert?

AH:
Ignores, what do you mean by that?

PP2:
Does not prevent.

AH:
Well, there’s nothing. If he sees, he intentionally disposes. But if he doesn’t see... he’s in Jakarta, and he doesn’t know, how is it? Can’t be? But if he sees, he’s standing there, mercury is thrown into sea, yes, you would be right. But if he is not present there, well, how can he give his approval to something that he did not see? So in your indictment, you would have to bring up, that he, the Defendant, he, on such and such date, he was standing there, he threw it in there. There’s evidence, you see.

[Audience laughs]
PP2:
Yes. Alright. And then, Expert, what was it again that you were explaining about the fact that it can be criminalized if a regulation about quality standard is violated? Based on a permit... where the permit is secured, but the quality standard is violated or exceeded, that it could be criminalized. How is it if in the Indonesian laws and regulations there are already provisions about permits, but then one of the parties that should have obtained the permit, carries out its activity without having a permits that should have been regulated, or that are regulated by the laws and regulations? [sic]

AH:
So there is a permit?

PP2:
There is no permit. The regulation says there has to be a permit, but...

AH:
Are you talking about disposal of tailings into the sea here?

PP2:
Yes. But then a certain company has not secured that permit, but still carries on with the activity like it should have been regulated with a permit.

AH:
Did it exceed the standard limits or not?

PP2:
What if it has not exceeded the standard limits?

AH:
Well, then it’s alright. There’s no pollution there.

PP2:
And what if it has exceeded the limit?

[Recording stopped] 

[TN NOTE: SOMETHING IS MISSING HERE]
AH:
So the results of examinations are different from what was submitted, how is it?

HS:
Well, it was changed for that.

AH:
So what he signed is different.

HS:
So it’s a difference which has been…

AH:
Initially when he was questioned he signed A.

RBN:
Right.

HS:
Ya.

AH:
And then something else was submitted.

HS:
B.

AH:
That is why during questioning, he must always put his initials on every page.

RBN:
Cause what did happened on the original BAP.
AH:
What happened in the original BAP?

RBN:
This was original or this is what was given to me and it included the Minister of Health and, along with PT NMR. But the point against the BAP, everything, the names, the numbers are the same, but that is [unclear]. So there is somebody who changed the document from the time that they surveyed them… PT NMR, and given… put them in the BAP.

HS:
Jadi yang dokumen yang diberikan kepada saya adalah yang sebelah kanan Saudara Saksi di sana ternyata ada cap PT NMR dan Departemen Kesehatan RI.  Yang masuk ke dalam BAP Polisi adalah yang kiri nomornya sama tapi Departemen Kesehatannya hilang, tandatangannya lebih tipis jadi lain bagaimana ini?
AH:
That was submitted to the Judges?

HS:
Ya that is resignated to…

AH:
So in my opinion, the Judge must make a judgement on this, because actually now the BAP that is with the Judges now is subsidiary in nature. What proves the wrongdoing here is the results of investigations here. So I am stressing here that many countries, including most recently Italy, there is no BAP handed to the Judge at all. Only a letter of Indictment is submitted. What proves if someone is guilty or not in court is court examinations, not the BAP.

J III:
So you mean there is no problem with different reports here?

AH:
Yes. The Judges will make a judgement whether he can follow a different proceedure or not. He will initi…

HS:
So His Honor…

AH:
Actually, the Judges better rely on the results of examinations in court.

J III:
The hearings.

RBN:
Okay, thank you.

HS:
Terima kasih.

RBN:
I have requested the Police, both verbally and in writing, to have witnesses and evidence that would be verifiable to the suspect’s position examined, and this was refused by the Police. Is this against any rules or regulations?
AH:
I understand this.

HS:
I, as an interpreter here, must speak Indonesian, Sir.

AH:
So he means… I presented a witness to the Police who…

HS:
Sir, it’s like this Sir… I… in this court we must speak Indonesian in this hearing, Sir. 

LMPP:
Has to be interpreted first, Sir. Must be interpreted.

AH:
Yes, yes.

HS:
Apabila Tersangka tersebut mengajukan permohonan baik lisan maupun secara tertulis untuk mengajukan saksi dan bukti-bukti yang meringankan dalam hal ini ditolak...

[Recording interrupted]

HS:
Melanggar hukum atau melanggar peraturan, disamping itu apa ada usaha yang tersedia bagi Tersangka apabila hak ini ditolak?
AH:
Now, here actually, there’s no need to get… uh, to ask an expert, because the law itself has already… You Honor, Prosecutors, you should really know it, right? Article 65 of KUHAP, the Criminal Procedure Law: ”The Suspect or the Defendant has the right to bring or present a witness or someone with a specific expertise to provide testimony to benefit him/her.” And it’s your right, yes? Article 65. Article 116 of KUHAP, passage 3: ”in the questioning of the Suspect, he/she shall be asked if he/she would like to have witnesses testify to benefit him/her and how… if there are such witnesses it shall be noted in the Dossier of Investigation.” So the Police must ask you that you may present witnesses to your advantage and that it will be noted in ythe BAP. Passage 4, Article 116, ”in the case as referred to by passage 3…” where you ask for an exonerating witness or expert. And then the investigator is obligated to call and examine the person.” Article 116. So there is no need to have an expert opinion… the dictum og the laws here, as criminal justice experts say, if the laws are clear enough, there is not need to interpret them. There is no need for an expert. It is self-explanatory. Yes?

RBN:
Ok and my final question is...
AH:
What is meant by passage 1, passage 3, the investigator is obligated to call and examine. Obligated. It cannot be interpreted. So I don’t think it needs to be answered. Just read  the Law.

RBN:
Ok, thank you and my final question, if during the Police investigation they did received testimony and witnesses to the favor of the Defendant or the Suspect and it is included in the BAP, is that also against rules and regulations?

HS:
Ya dalam hal apabila saksi mempunyai eh apabila Terdakwa atau Tersangka mempunyai saksi-saksi dan bukti-bukti yang meringankan tetapi Polisi secara eh tidak memasukkan atau mengeluarkan bukti-bukti dan tidak mengikutsertakan saksi-saksi tersebut dan BAP diserahkan kepada JPU tanpa diikutsertakan keterangan-keterangan yang membantu, yang meringankan apakah itu juga salah?
AH:
So from the Public Prosecutors, they must return it to the Police so that they do additional questioning, add witnesses presented, because that is required under passage 3 of Article 116.

RBN:
Ok, no further question, thank you.

HS:
Tidak ada pertanyaan lagi, terima kasih.

RBN:
I accept this Witness’s testimony in its entirety and again Your Honor.
HS:
Saya terima kesaksian dari Saksi ini secara keseluruhan, terima kasih Yang Mulia.
J III:
Thank you, Expert. I think that’s enough.

AH:
Enough, finished. Thank you, Sir.

J III:
Thank you for coming. Witnesses are finished for the day. Please, Defendant, be seated at the front. So we ask again to the Legal Counsel, are there still witnesses to be presented, or is it enough? Is this the last?

LMPP:
Your Honor, this is the last witness we’re presenting. Thank you.

J III:
I see. So we, according to procedural law, can move on to the examination of the Defendant.

PP2:
Honorable Panel of Judges, based on the examination [of witnesses] in this court, we, the Public Prosecutors, would also like to present additional witnesses in order to strengthen our evidence in this case, and for that reason we ask the Honorable Panel of Judges for time to give us the opportunity to present additional witnesses from the Public Prosecutors.

J III:
Here’s the thing, okay. This case has been dragging on for way too long. Did you not plan in advance about which witnesses could strengthen your indictment? We’ve just concluded with the examination of a de charge witnesses, and now you’re submitting again? I mean, what’s going on here? Are we then going to have more witnesses from the Legal Counsel too, presenting again additional witnesses?

LMPP:
Automatically, Your Honor, if there is going to be additional witnesses or experts from the Public Prosecution, and if based on that testimony we would require further explanation or to counter it, we would also like additional witnesses.

J III:
Ah, see?

PP2:
Yes.

J III:
So now this ends up like this.

PP2:
So, Honorable Panel of Judges, like the testimony of the last expert, that actually in proving a case, the evidence in court must be prioritized. So we… and we do very much consider it necessary that there needs to be additional witnesses to strengthen our case.

J III:
Is the witness you refer to as additional witness not in the BAP, outside of the BAP, like that?

PP2:
Yes, outside of the BAP.

J III:
Counsel, what is your opinion?

PS:
This goes back to the essence of Procedural Law that, as long as defense is not being harmed, the Judge has the authority to consider the request. But we want to say that, when the Public Prosecutor received the dossier to state that the evidence is complete, then it had been finished… and also, actually, the submission of written evidence is, actually, not covered in the the Criminal Proceedural Law, because every piece of evidence obtained by the Public Prosecutor must be backed by a dossier, according to Article 75 of the Procedural Law. Where is the dossier of confiscation? Where is the court order about those evidence? That is one example. But about this testimony, Your Honor, when will this case be over if the Public Prosecutor itself, in order to strengthen their evidence, meaning, in other words, where is the legal certainty of the proceedings here? So does this mean now that we start again from zero in this case? That when the Prosecutors have entered P21, this case was not yet ready to be put to trial? Is this going to be retracted by the Prosecutors? And that is going to harm our defense. Therefore we would like to state our objection. Thank you. 

PP2:
Honorable Panel of Judges, if we only base [the case] on Police Dossier [BAP], that BAP is in written form and that denies the possibility for any development about the handling of this case. But when this case had gone to trial, the witnesses who talk here do so verbally, allowing for this case to evolve.

J III:
Yes. I understand that. But I mean like this, you see. If they are witnesses in the case file, that would not be a problem. So this is the problem now. You said, if we read it, it is in writing. If there was a witness who could not be appear back then, but now he can, we could possibly consider that. But if it is not in the BAP at all, that is what [Palmer] was protesting about. Before proposing the BAP to the court, surely the witnesses in this case were strong enough to make a case. That is why I asked you if the witness[es] are in the BAP or outside of the BAP. That is the problem now.

PP2:
That witness is not in the BAP.

J III:
Ah, see? That’s why. That is what the Legal Counsel was saying. At that time, were the witnesses considered complete… and here it is not enough, so the Prosecutors are actually in doubt about the witnesses named here… that they won’t be solid enough to make the case according to the indictment. That’s what was asked. That is why, if you say that the witness, Sir, is actually in the BAP, but back then did not appear, and now the person can make it, for example. We will consider it, y’know. But this is outside, outside of the BAP. That’s what I mean.

PP2:
Therefore, we ask Your Honors to… for our interest, because we consider it necessary to bring additinoal witnesses outside of the BAP.

LMPP:
Your Honor, may we add, uh, stress… earlier it’s been said about P21… meaning that there’s been a decision from the Office of the General Prosecutor, as a prosecuting institution, which stated that the BAP has been complete. Meaning that all items of evidence included in that BAP were already complete. So now, if the Prosecutors want to present additional witnesses, will that decision about P21 be retracted? So that is to be answered first. If that is retracted it means that he’s saying the BAP was actually not complete. And then that could be accepted, Your Honor. So we ask that in this court there will be a demonstration of the retraction of P21 which was issued and sent to the Police also, and the Defendant is also aware of it. So our request is… P21 is important for us. So if the decision about P21 could be retracted first, because there is also a case…

J III:
So let us confer for the time being. Let us adjourn for a moment.

LMPP:
Alright, thank you.

[The gavel is struck]

J III:
So court is resumed now.

[The gavel is struck]

J III:
We have conferred. This is an issue of interpretation of Article 160, also in this KUHAP here. So we have decided that we are still going to give the opportunity to the Public Prosecutor, but with a condition that the number [of witnesses] and the time is limited. And if that time is not used, we will continue with the examination of the Defendant. But even if there are witnesses presented by the Public Prosecutor, because we’re aware that the last opportunity is always with the Defendant, we will allow if [Legal Counsel] would still like to counter that witness, because still, the last opportunity lies with the Defendant. So that’s that, yes?

LMPP:
Your Honor, we are not trying to dispute the decision, because it is indeed provided by [Article] 160. But perhaps it needs to be noted that the Public Prosecutor, as an institution, before bringing this case to court, has issued a decision which said that all evidence in the BAP is sufficient enough to prove the indictment letter. The Public Prosecutor had said that it is still not sufficient to prove the letter of indictment. So now, because this is a legal move, and then this has become, howdyousay, part of the Defendant, we ask that it be retracted first and declared that actually it is not yet complete, so it requires additional [evidence]. Therefore, the law will be applied appropriately. So it doesn’t just jump to Article 160, passage 1, as mentioned earlier. Thank you, Your Honor.

J III:
What is your comment on the opinion of the Legal Counsel? Please.

PP1:
Honorable Panel of Judges, in our opinion, in presenting additional witnesses, it doesn’t require us to first retract P21, unless it is otherwise, in which case we will follow it. But if it is not like that, we will not retract P21 which we have…

J III:
So this is what we’ll do, yeah? We have conferred and decided that we will allow the Public Prosecutors to present their witnesses with a condition… and if the Legal Counsel is still of the opinion, as they said earlier… since it has been declared complete… and that reason is logical too, that reason. Go ahead and put that down in your defense plea, your objections on, whatwasit, and consider that P21 is considered complete, but then the Public Prosecutors will present later. Please, yeah, go ahead. But still, we will provide the last opportunity to the Defendant.


Actually, we had once suggested the Legal Counsel, the Defendant’s side, to speed this up, yes? Actually, there is indeed feelings of unease for me as the Chair of the Panel. It could be that one time when it will be completed, reaching accelerated speeds. It’s concluded. And then it would come up again, to slow down the speed. So I hope there is not going to be any impression in the public that this case has elements of intentionally being stretched due to one thing or another. So here too, we must… and like you know that this case doesn’t just have to do with the national, but it has taken on an international dimension, so that… and everything that happens in this courtroom, I think the word has spread everywhere. So I hope the Public Prosecutors also show their professionalism. Be professional in this case. But regardless of this, the Panel still decides, based on Article 160, as we interpret it, and will allow, but with a condition, that there will only be one opportunity given and that there be no more than two witnesses. Not more. The maximum. If this requirement is not acceptable, we go straight away to examining the Defendant. So I mean, here, the Panel is also having tough time in scheduling, yes?

PS:
Your Honor, perhaps there is one dimension that is still left out… that after the Public Prosecutos will be… uh… if the Prublic Prosecutors have indeed succeeded in presenting additional witnesses, I mean, we have not submitted our written evidence. On top of that, the Public Prosecutors would ask for a time extension to have the written [statement]. So it’s not clear here where we are at. But we have not submitted any written evidence. That’s what we mean…

J III:
If so...

PS:
Just let us for the time being. If it is established, we will still keep the written evidence for the last parts. Thank you.

LMPP:
Alright...

J III:
Actually, the options could be as follows if we follow the procedural law. That is why, when the Public Prosecutors conclude their examination we always ask the Public Prosecutors “have you presented sufficient witnesses and evidence?” “Enough.” Because it was enough that is why we turned it over to the Defendant’s side. Right? The rule of the game is like that actually, right? And it turns out the expression ‘enough’ the other day was then revised. But even so, because our laws are never clearcut and it even says there, as if, as long as there is not yet a verdict, opportunity can still be given actually if, how do you say… but perhaps there could also be disputing that, with… like earlier… if it has been stated as complete, maybe…. If we… because, talking about the Law, the interpretation could be… if ten lawyers interpret the dictum of, whatwasit, there could be ten opinions, right? But we ask the Public Prosecutors to be more serious. Don’t make this trial… I have said this earlier. The dimension here is different, right? Unlike common cases, thefts, or whatever, yes? So let us not be out of order, yeah? So, okay then, we still give the opportunity to you… yeah, and moreover, this is outside of  the BAP. So go ahead, but I also would not like to look as if I am preventing the Public Prosecutors to make a case for, whatever, yeah?

PS:
Your Honor… and then we also have not seen the reason of the Public Prosecutors. What is it that is not yet complete, so that… ? This is also part of Your Honors’ consideration for it being approved or not, relevant or not… not just presented just like that, and then we’d also present a coral expert again, say, tomorrow. I mean, the Panel must consider what is the relevance for it to be heard, so that if it is appropriate… If it is not appropriate let us hear it together today. If it is already the decision then… but wouldn’t it be better also if you ask in what field this is, what is not relevant or still not sufficient in the system or the evidence, because that is the… because actually this is not for our interest, but this is for Your Honors actually, your authority to weigh the appropriateness of this. But to us, to hear if this request is also valid or not, as part of our defense. Thank you. 

J III:
Yeah, so we ask that it be like this, Prosecutors, yeah. Even though you are not saying who the person is going to be, whether expert or factual witness and so forth, I ask that the testimony of this witness should not be not so relevant for this case, just to drag the time. So we would not want to see such things, that this witness we’re going to hear will not be that important to this case. So I mean, seriously, if the purpose of this is to prove your case… so I remind you about this. Later on maybe, after we ask the identity [of the witness] we will determine if this witness is relevant or [if he is] just to drag the time. But regarding written evidence, do we first finish the written evidence from the Defendant’s side? If there are additional witnesses, and then additional written evidence? I think it would be better like that. Later on we will determine when to let the Public Prosecutors present their additional witnesses, rather than do it out of order, like I said earlier. I mean, after we asked the Public Prosecutors whether the evidence and witnesses you presented were sufficient. Sufficient? Then we let you. And then on the other side, again… not finished, the written evidence is not enough, not presented yet. And then we go back again, even more out of order. So I think… so I think it would be better if we deal with written evidence first… finished, everything is thoroughly finished, if you want additional evidence, additional witnesses, go ahead. And then last chance to have additional witnesses, and additional evidence will be on…

PS:
Hold on, hold on…

J III:
I’m concerned that it will get out of hand even more, if it is in the middle, and then followed by written evidence from the Defendant. 

PS:
Your Honor, because the principle of eevidence, the last opportunity is always on our side, today should have been the last. But because there is request from that side, that doesn’t necessarily mean that we will counter that again. The connotation shouldn’t be like that.

J III:
Yes.

PS:
If Your Honor let [the last chance] to present the case on that side, this is really turning the KUHAP on its head. Last opportunity should be on this side. We don’t have to always give further evidence after there is additional evidence from the Public Prosecutors. So we think, go ahead, Prosecutors, because there’s a request in the middle of the road, go ahead and make your case…

J III:
No...

PS:
So later, if we don’t have any additional evidence or witnesses, all we’d have to do is enter the written evidence. So it’s finished.

J III:
So it’s like this. This interpretation that last opportunity is still with the Defendant’s side doesn’t necessarily mean that the Defendant must present [further] evidence. No. But that opportunity is given last to the Defendant. So the interpretation is not… so, suppose ”we are not going to present witnesses to counter, how is it not…” The last word is still with the Defendant. Are you going to use another thing, you see.

LMPP:
Your Honor, did you mean before the Public Prosecutors present their additional witnesses, what you were saying, that we first finish off the written evidence in this case?

J III:
Yes. So most importantly, the evidence both from the Public Prosecutors and the Defendant is finished. If there are additions outside of what’s been finished… I mean, on that side there are additions, on this side there are additions. So if we don’t finish the evidence from this side… this side was finished with the evidence before, and this side is finished. Before the verdict, do you still want to present other evidence, supposedly, right? If there is more, then please, we’ll give another opportunity there. And how the Dossier will be made… before finished, there is additional witnesses from the Public Prosecutors, meanwhile the Defendant’s side is not yet finished with their case, how come there are additions [from the Prosecutors]? Actually, additions should come after the main part is finished, then followed by additions. Here, we’re not yet finished with the main part, and we’re already going into additional stuff. This will get out of order even more.

LMPP:
So our question is… we leave it up to you, Honorable Panel of Judges. What hasn’t been entered from the Defendant is letter evidence, and there is still a request from us, actually, about resampling. We have a request on that too, and there is also a request from us, there are several persons whom we would like to be brought here, Masnellyarti and so on. But that, we’ll leave it up to the Panel of Judges. So if you rule that we wil enter written evidence first, that could be finished in the next hearing.

J III:
So here’s what we’ll do, okay? Still, even if I give the opportunity to the Public Prosecutors to present additional witnesses, my position is still that we first finish with the main evidence, and then we move on to the additional, right? And here we have also scheduled, we have prepared a ruling here. So because there are additional witnesses, we are not going to change our ruling. We will enact it, and we will determine when we will give the opportunity to the Public Prosecutors to present additional witnesses. So before we adjourn this court, later on, after we carry out this ruling, we will determine when written evidence and when the Prosecutors will be given time to present theirs. So let me read the ruling of this Panel here. Yes. Ruling No.284/Pen.Pid/2006/PN Manado, ”In the name of justice, based on the belief in one God, we will… 

[Recording stopped]

[Presiding Judge reads No.284/Pen.Pid/2006/PN Manado]

J III:
So we have read that. So because we have programmed this for the 28th of July… so because here, the sampling could start from morning, the Panel of Judges, the Prosecutors, could perhaps arrive at the location in the afternoon or at night, so that in the morning, at dawn, the sampling could be carried out and witnessed. Actually, The Panel has planned this, early on in this trial, we have discussed that sometime in the future we will be holding a hearing ’on site’, as it is called, to examine the location there and take [samples]. It’s up to [each side] how you would like to respond to the results. But what is important, the Panel feels it is important to examine again the current situation in Buyat Bay, because to this day, perhaps there are still certain people who still think there is pollution there, and we must also prove it with this laboratory [analysis]. Like that, yes?


So we are handing this ruling to the Legal Counsel, please… or the Public Prosecutors, to the Legal Counsel. Does the Defendant need one also? Yes, please, yes, I and II, on behalf of Defendant I and II. So like that, yes? Later on, when we get there, we will determine when the Legal Counsel of the Defendant will conclude with their letter evidence, and then when the letter evidence is finished we will determine when the Public Prosecutors will present their additional witnesses, yes? So now, on the 21st, there will be no hearing because there is a Prosecutor’s Office event, yes? Yes, there is [an event] with the Prosecutor’s Office. So that is why, we actually planned for the 21st, but because there is a Prosecutor event we’ll make it on the 28th. So on the 21st we have nothing. Later on there, we will, whatisit… and to the Legal Counsel for the Defendant, according to our advice in earlier hearings, when you present your letter evidence, have a list of evidence to facilitate the Judges in reading the evidence from the Defendant, yes? All is clear now, yes? So we will coordinate, Prosecutors, Judges, how we get there and when. But we hope, if possible, at least Thursday afternoon we arrive there. Spend one night there, right?

HT:
Sorry, Your Honor. Before this is closed, there is one thing here… after I read it, it’s confusing to us, perhaps. The dictum or the ruling, in point one, the one to examine, to take samples here, ALS is appointed. And this follows that PT ALS volunteered to do so at that time. But in point four on the next page, the ruling is that sampling of sea water, it is repeated, but here it is ALS and Sarpedal. So which one is it? 

J III:
So here’s the thing, I tell you the background to that, yes? The background is like this. If Sarpedal is not involved, I don’t want any… Actually at first the idea was that ALS who volunteered without us having to incur any cost, would be sufficient. But then there were thoughts, wouldn’t it arouse suspicions? supposedly because only ALS is involved in the sampling, that it is not witnessed by someone from Sarpedal here, and then there’s collusion or whatever in it… We did this to prevent that actually. We also want to minimize the cost, and, how do you say, because ALS volunteered… but then we thought, wouldn’t it then cause… it would be a waste of time of us going there, examining, but then [the results] are doubted. And then only ALS is conducting the sampling. How come only ALS? Isn’t it possible to have things going on there. See? So we did it to prevent that actually. That was the initial thought. So indeed we have ruled this during the course of, whatisit… Perhaps here in the… in the introduction, we did not include it. The initial thought was that. But we put it down in the ruling in order to prevent interpretations, or it would be a waste of effort us going there. We give the effort, and then we’ll be slammed down, saying that only ALS examined it.

HT:
Alright, Your Honor.

J III:
Who knows, maybe things could happen? So like that, yes?

HT:
Alright, Sir. Thank you, Sir.

J III:
Yeah, so that is the background. So like that, yes? It’s clear, on the 28th. We will coordinate with the Public Prosecutors, about how, and who will go. It’s possible that not all members of the Panel will go, but I hope that all members of the Panel could go. But perhaps because we’ll be staying overnight, who knows, hopefully Madame Judge here would also be willing to spend a night there, yes? So it’s clear. So we will continue this court with an ’on-site’ hearing on the 28th of July in Buyat Bay, in Mesel, yes? So the court is hereby adjourned.

[The gavel is struck]
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[The Panel of Judges enters the courtroom. The press is given the opportunity to take photographs]

J III:
Proceedings of a criminal case No.284/Generic Crime/2005 Manado District Court in the name of Defendants PT Newmont Minahasa Raya and Richard Bruce Ness is in session and is open… in session and is open to public.

[The gavel is struck]

J III:
Before we proceed with the examination of this case, we ask the Defendant, are you in good health today?

RBN:
Yes I am Your Honor.

HS:
I am healthy, Your Honor.

J III:
So there’s something we need to sort out… clarify by the Panel before we determine what will be our next agenda. So the other day we issued a ruling. It has been known by the public that we were suppose to hold a repeat examination on the situation in Buyat Bay.

So we issued a ruling and as it turns out, with the same excuse, being material truth also, the Public Prosecutors said that if it is examined now there will be no material truth found there. So each side claims material truth.

We just need to clarify here. The purpose of going there to examine is not dependent upon whether that examination can be used as legal consideration by the Panel of Judges or the Public Prosecutors. That is important. The only way is to have scientific validation. That is the Panel’s opinion. Whatever has happened there – say, that it is back to normal again – that comes second, yes? 

And the public is also aware, actually, even if pollution ever occurred there, what the latest situation is in Buyat Bay. So, I don’t know here. But alright, each has their own right, and when we begin to exercise our rights, so that… the Panel thinks, if we look at it from the legal standpoint, yes, one of the Public Prosecutor’s obligation is to execute the Judge’s ruling. But I don’t know what’s going on here. [The Prosecutors] did not execute the Judge’s ruling, even mounted a challenge. I don’t know what your intentions are here. 

The results of this examination could as well be ignored in the charges for the aforementioned reasons: because one year has passed now, two years, it can no longer be used. You put that in the charges. But importantly here, execute the Judge’s rulings. So the point is not who wins, who loses. I mean, because of these interpretations you’ve become too… how do you say, yeah… so we haven’t even done anything and you feel like, “oh, who knows if there will be examinations there and then there’s nothing [found] and this will ultimately hurt our [case]. This will hurt us.”

Do we want to seek material truth here or to whose benefit or disadvantage this will be? So just that. I warn you, yeah? So… and there’s no such thing as the High Court challenging a Judge’s ruling. I don’t know. Are we trying to make up a new procedure against Judge’s rulings? What if the Judges rule that persons be apprehended and the Prosecutors refuse to apprehend, then mount a challenge to the High Court. The Judges issue a court ruling to apprehend. The Public Prosecutors refuse, then mount a challenge, taking it to the High Court. I don’t know where is this practiced? But hopefully this will [not?] be followed all over Indonesia... such things. Who knows if this is the best for our judicial [system]? 

After the Panel felt that that is each own’s judgement on that, yeah… And then the Panel sees that the production of this letter of challende, that means… and demand to repeal the ruling, the Panel concluded that the Public Prosecutors had refused to execute the Judge’s orders. Therefore, the Panel issued a second ruling for today’s court session in this courtroom. 

Actually, even though copies were sent to… and the Defendant has demonstrated his good will by coming here… actually, officially too, because we have made a new ruling, a new court hearing, since the session in Buyat was called off… actually we should have summoned the Defendant [for today’s hearing]. But because he has appeared, we also respect that, yeah. So let’s not be too formal, yeah?

So because the purpose of us being here is to reveal the truth about Buyat Bay, we must all be helpful, yeah… so that this proceeding can go smoothly and swiftly, not dragging on for too long. The longer this court goes, the more there will be problems. In truth, if this case can be concluded more quickly there should not be many problems in the future. But the longer this case goes, there will be all kinds of stuff then. 

So just that, my explication about our ruling. And then today in Manado Post they made it look as if the court or the Judges have knuckled under the Prosecution. Is this just to tell the public that to hold a proceeding, if the Prosecutors refuse to come then there can be no hearing? Because in a hearing it has to be complete. There’s the Defendant, the Prosecutors, the Legal Counsel, and the Judges. But when the Prosecutors are not present, can there be a hearing? It’s impossible, right? So this is not an issue of knuckling or I don’t know what it is. This is wrong. Sometimes I don’t know what people think of us here. Yeah, but that’s alright. That is journalists’ speak. We don’t mind.

Yeah, so according to our ruling the other day, the second one… Or there were also views like, if the Judges had concluded that the Public Prosecutors no longer want to have the on-site hearing at that time, then wouldn’t it have been better if we just went there anyways, we’d wait for them down there in Buyat, whether or not the Public Prosecutors would show up. And then when the Public Prosecutors had officialy not showed up, we would have adjourned. And then we would know for sure that the Public Proscutors did not execute the Judge’s orders. There was that kind of opinion. There are all kinds of opinions, right? But then, there was also an opinion that the Public Prosecutors clearly did not intend to come having stated their challenge by asking the Chief Justice to, whatisit… and then we would have gone there in droves knowing that the Public Prosecutors will not appear, and we’ll be adjourning the hearing only to… adjourning the hearing anyways… That would have been rather strange, unless we didn’t know about it in advance. But we already knew that the Public Prosecturos will not be appearing. More or less like that, yeah?

And there was also a thought that the first ruling was not yet retracted by the Panel and, whatisit… I think, automatically, because a second ruling came out, and I the way I wrote it, I put in the consideration there that the Panel thought the Prosecutors will not be carrying out the [first] ruling, so the second ruling came out which ruled that today we will be holding a hearing here by continuing on the agenda. And it is detailed in there that, first, we set the agenda, if I’m not mistaken, presenting evidence, yes, documentary evidence from the Defendant. And then we’ll continue with the examination of the Defendant and then additional witnesses.

So that was the opinion. That is why I put it in that order. If it is called additions, it should come after the primary is finished. That is the logic, right? Additions come after the primary. If I go straight to examining additional witnesses without examining the Defendant first, well, this will become even more of a mess. So finish the primary. Additional means it is appended to the primary. That is what we think additional is.
And with regards to this, before I continue, determine what will be our agenda now, we give the opportunity to the Legal Counsel to state their opinion about this situation… because that was the Prosecutor’s opinion about the Judge’s Ruling… now we also have to hear the opinion of the Legal Counsel for the Defendant about this situation. Please.

LMPP:
Thank you, Your Honor, Public Prosecutors whom we honor. First of all, the Defendant and the Legal Counsel Team would like to apologize. We came half-an-hour late from the usually scheduled nine o’clock. As we are aware that before nine o’clock we should already have been here in this courtroom according to the ruling that proceedings always begin at nine. 

We need to explain why we were late, even though there’s already been information that today we were actually prepared to execute the ruling of two weeks ago, that the court session will be held on-location. And in that hearing [the ruling] was made in a public session and communicated in last week’s [sic] hearing, in the previous hearing both to Public Prosecutors and to us, the Legal Counsel Team for the Defendant. Before we continue on to the aforementioned items, we have a question to the Public Prosecutor Team through the Honorable Presiding Judge, yes?

PS:
Hold it. I ask that the interpreter convey this information to the Defendant. 

LMPP:
Our question is: when this Ruling was read, which was attended by the Public Prosecutor team – regardless of the specific person – as the Law says, the Public Prosecutor [team] is one… the Public Prosecutor is one. When [that Ruling] was read and the session was declared closed, not a word was said by the Public Prosecutor Team about that Ruling.

So in other words, what was ruled, regardless of… indeed has a very strong legal foothold in the Criminal Procedings Law. But by the fact that the Public Prosecutor has accepted that Ruling in court, but then the said Ruling was not carried out, we would ask for the Public Prosecutor’s explanation for our first question first. Here’s our question: Why is a ruling, which has been accepted and has a legal basis according to the Criminal Procedure Law, was not carried out so flagrantly? Please, through the Honorable Presiding Judge, would the Public Prosecutors kindly answer our question? Thanks.

J III:
So like I said earlier, I am also giving an opportunity to the Legal Counsel, because this can be also considered historic, this here. So if I had not given the opportunity to the Legal Counsel, this would merely seem like dealings between the Panel and the Public Prosecutors, whereas this hearing also involves parties [representing] the Defendant.

As such, we request the Public Prosecutors to straightforwardly [explain] what the basis is, if you can mention one… the basis to mounting a challenge and refusing to execute the court order? Where is the legal basis and what is the thinking behind it? Please…

PP1:
Thank you, Your Honor. Presiding Judge and members of the Panel whom I honor, colleagues from the Legal Counsel Team and the Defendant, members of the audience whom I esteem. The fact that at that time we did not respond indeed… but that legal Ruling… we reserve the right to review with regards to the vision [sic] of that Ruling.

So that is what we did… why at that time we did not respond with… in court before the session was closed. I will not comment much, Sir, in this hearing, because as we know in today’s hearing there is no debate on the agenda regarding this, because a Ruling has been issued with the agenda of holding a hearing as we are now having in this proceeding today. So we ask the Panel, perhaps, we beg emphatically, [let us] hold a hearing as it has been established according to the [second] Ruling we received. Thank you,  Sir.

J III:
Hold on here, Mister! I am the one presiding this court! If you refused [to execute the order], the Defendant has the right to know what the legal basis is! The Ruling has a legal basis. So don’t you be teaching the Presiding Judge that this session must follow the Ruling that established today’s proceedings! I think I said it in the beginning before commencing this hearing, this is important. Like I said earlier, just say it plainly. The reasons are these… the legal basis is as such. Finished, then I went on right away… right away to do, whatisit… because the Defendant’s side also has the right to… for the interest of his defense, to know the reasons of the Public Prosecutors. So don’t… what the reasons and then what the legal basis are, and then I rule… we continue the examination of this case. 

So don’t you be saying like “Panel, Presiding Judge, according to the ruling we weren’t suppose to be debating here.” I’m saying that this needs to be known by the Legal Counsel. We take an action and we also need to… and it clearly says there what the basis for that ruling is, which article. So if this cannot satisfy the parties for the interest of their defense, then what are we going to make of this court? So the issue is, I want to continue today’s examination according to my Ruling. I will still execute that Ruling. Doesn’t mean that because of this problem then I just go ahead and ignore our proceedings today. No! We will still execute it. The Panel is committed to its Ruling, you see. It’s impossible that [the Panel of Judges] is not committed to the Ruling it made.

So if you don’t want to answer just say, “don’t want to answer,” and we can continue the proceedings of this case. Just that. Because in that Ruling, like it was said earlier, a legal basis is provided, what the articles are. And then about the challenge, where is it governed and what is the legal basis, right? Just that. Just straightforward. Enough. But if you don’t want to answer, no problem. Don’t want to answer. Let us continue!

PP1:
Please, Sir, let us continue.

J III:
Yeah, like that.

LMPP:
Your Honor, as we are all aware that these proceedings are based on KUHAP [the Criminal Procedings Law]. So it says there, if I may read it… Article 1 mentions that criminal proceedings shall use this Law, meaning the KUHAP. We would like to invoke our right as governed by Article 221 of KUHAP.

So it means that we still require, um, an explanation. Why the Public Prosecutors, who have accepted the Ruling, did not execute that Ruling? Article 221 of KUHAP says as follows, Your Honor, “if deemed necessary, the Judge in Court, on his own will or by the request of the Defendant or his/her Legal Counsel, may provide an explanation about the applicable laws.”

So this is about the explanation of applicable laws, because in the KUHAP it says that the Judge’s Ruling is executed by the Public Prosecutors and all that has been ruled in court must be executed. Otherwise, Your Honor, I will read Article 4 of Law Number 4 of 2004, paragraph 3… paragraph 3, and in conjunction with Article 19 of the same Law, it reads as follows, Your Honor, this is about Judicial authority, it reads as follows, Your Honor, “all intervention into the judiciary by parties outside of the judiciary is prohibited, unless in matters as provided by the 1945 Constitution of the Republic of Indonesia.” And then Article 19 provides that a court session, or what is referred to by a court session, is when it is open to public, like two weeks ago. Now, as it was said earlier, there was a challenge mounted outside of the court against a ruling made inside the court, whereas this pertains to how we conduct proceedings of examining a case.

So the explanation that we require is that… further on in paragraph 4 [of the same Article] reads “any person who intentionally violates the provision as referred to in the abovementioned paragraph 3…” so whoever intervenes, all intervention, “… must be criminalized.” Article 4, paragraph 3, says ‘criminalized’.

I am not saying that we are going to criminalize all acts of intervention. We’re only saying, let us look at the legality of this incident. A ruling which has been accepted, but there is someone out there… sorry, because it happens that the person who signed that letter, according to what we read in the newspapers, was not present in that hearing the other day, and that it was not addressed to the Panel of Judges, but to the High Court… that is outside of the Judge’s examination, considering that it is independent it must be executed, otherwise the authority would be criminal.

So that is the background, Your Honor. We ask that [the Prosecutors] take their time to clarify what the reasons are. By doing that this court will be clear, no guesses, no speculation, Your Honor.

Therefore, we ask, perhaps, that time be given in this court to clarify this, so as to avoid different interpretations after the conclusion of this hearing like what we had after the last hearing. So, therefore, once again, we are still not satisfied with the response from the Public Prosecutors. We still need an explanation from the Public Prosecutors because this is in the interest of the Defendant’s defense. Thank you, Your Honor.

HK:
Please, the other Legal Counsels for the Defendant.

PS:
Alright. Thank you, Your Honor. With all due respect, I hope that my explanation will not elevate this to an emotional situation. In 25 years of my experience following criminal proceedings, this has been the only incident where a challenge was mounted outside of the court against a Judge’s Ruling. But before I get into the subject matter, Your Honor, here I would like to read the legal provisions which relate to a challenge. In the [Criminal] Proceedings Law, Article 14, it says… because the Public Prosecutor earlier said that the Public Prosecutor has the right to review the Court Ruling… we would only like to see one legal basis or a doctrine where the Public Prosecutor is the last level to review a ruling, to make a judgement on Judge’s Ruling. We have never seen one legal provision, or a doctrine, where the Public Prosecutor has the authority to make a judgement on Judge’s Ruling.

Let’s see. When a Prosecutor prosecutes a person, that is because he is bestowed that authority by law. A sub-district administrator cannot prosecute the Defendant because the law does not give the powers to the sub-district administrator to prosecute. Now, the law gives the powers to the Public Prosecutor, Article 14, paragraph 1, letter (j), of the KUHAP… I will read Article 14: “The Public Prosecutor has the authority (letter j) to execute Judge’s Ruling.” There is nothing here that says “to judge Judge’s ruling” or “to review Judge’s ruling”. Paragraph 1 of Article 13, introductory explanations, “A Public Prosecutor is an Attorney who is bestowed powers by law.” Given powers by law. Here, it is to prosecute and execute Judge’s rulings. That is Article 13.

There is nothing here that gives even a little… even in the doctrine which we have seen, we experienced in practice… there is no room to give the authority to the Public Prosecutor to judge or review Judge’s ruling. If we relate this to Article 1 of the KUHAP, number 16 (d), it says as follows… let me read it out, Your Honor… paragraph 6 “The Public Prosecutor is an Attorney who is given powers by this law to carry out and execute the Judge’s Ruling.” A Public Prosecutor is present here prosecuting a person. The basis for that is KUHAP. KUHAP gives the power, but the power is, it says, to execute Judge’s rulings and to execute Judge’s rulings, Your Honor.

Similarly, in the provisions of the primary law regarding the Judiciary, if we are to look at Article 31 of the Judiciary Law… we say this intentionally… perhaps we also need to remind the Public Prosecutors that this act of resistance, is it based on law or is it actually in violation of law… Article 31, “A Judge is an official who exercises judiciary powers as governed by law.” There’s no such thing as Public Prosecutors being allowed to judge, because it is the Judge who exercises judiciary powers.

So, in Article 1 of the same law, the primary law on Judiciary, number 4 of 2000, it says, “The Judiciary is an authority that… a state authority who is independent in holding courts to uphold law and justice.” If there is anyone who challenges the upholding of law within the judiciary, the legal term for it in English is obstruction of justice. And that has been read by my colleague. All obstructors to upholding justice and the judiciary, may be held responsible [in the court of law?].

Let’s continue. Another provision of law is in Article 41 of Law number 4, of 2004, Chapter 7, Other Provisions. Article 41, the power of [unclear, Dutch]. The law about [unclear, Dutch] powers. “Other institutions whose functions relate to the judiciary include the National Police of the Republic of Indonesia, the Attorney General of the Republic of Indonesia.” In other words, what was ordered by the Panel of Judges is about carrying out the functions of the State and those state institutions are obligated to carry them out, to follow the aforementioned provisions. But we did not see anything in the Prosecutor’s explanations earlier, Your Honor, which gives the authority to the Public Prosecutors to judge or to mull over whether the Judge’s decision is appropriate or not, except for appeals. Like that. 

So we are still of the opinion like what has been conveyed earlier to our counterparts, that we are present here in this court today not clear for what agenda. Nothing at all. We only heard of bad news from the newspapers, and we [have come here] with good intentions, hearing that the court will be held here today.

My request… the Panel has said earlier that there’s been a second ruling, Your Honor. Will the Judges now order the Public Prosecutors… to order the Public Prosecutors to submit and execute the second ruling… to hand us that second ruling so we can formally accept it? With that we can say that we can continue the proceedings, based on that second ruling. If it was not given the other day, we will see in this court if the Public Prosecutors will execute that second ruling or not, because in the Procedural Law system, it is the Public Prosecutors who are the executors, referring to the law I just mentioned. It doesn’t say here that it is executed by the Regirstrars, because the system is as such. The principle has determined it to be as such. None of us here in this court intends to disobey that principle. Therefore, we ask that the Judge’s second ruling be executed first, and then we…

[Recording stopped] 

[OS reads out the letter requesting additional sampling]

LMPP:
Alright. Like that, Your Honor. So because this is our request and we will be the ones doing it, we will bear all the consequences. And we will enter this as additional evidence.

OS:
We will submit what we have just read.

LMPP:
So, as additional evidence from us… and the timing, as it has been explained in previous hearings, is approximately, at most, two weeks, as they say, since the sampling. From today until two weeks to come, Your Honor. Thank you.

J III:
So, the Panel of Judges has conferred earlier. All tools, all means required by the Defendant for the interest of his defense, in principle, the Panel will not deny that opportunity. Similarly, to the Public Prosecutors, all means, all tools required by the Public Prosecutors to prove the veracity of their indictment, we will also let it. That is why, that was the reason that the other day we gave the Public Prosecutors the opportunity to present witnesses again, as has been requested by the Public Prosecutors, yes? So therefore, the Panel… because this request has been expressed in court, even though it is in writing, but perhaps verbally the Panel will allow [the request]. So just go ahead with it, because we think that is for the interest of the defense of the Defendant, and the Panel of Judges will allow it. Just go ahead. 

Because, like it’s been said earlier, yeah, and I have said it a number of times already, that this case has been going for too long. The longer it goes, it will cause more, how do you say… there will be too many undesired things. So, how do you say, formally, the position of the Panel is to allow it. Go ahead. Later, when the time comes you may enter it as additional evidence, yes. And we still give the opportunity to the Public Prosecutors to [present] additional witnesses too. So please. So the Panel will allow that. We assume that it [has been] verbally conveyed, even though it has been read. So the Panel does not need to make a ruling on that, because [if] the Panel issues too many rulings there may be too many challenges. If the Panel does it verbally, it cannot be challenged if it is verbal, yes. So okay, just go ahead. 

And then, for the interest of his defense, go ahead, what are the evidences to be presented. Public Prosecutors too… what other evidence you want to present? Go ahead, everyone is allowed to use all means [of evidence] necessary. 

And then the second, about the postponing of hearings, like I said in the beginning of this session, about the additional, after the primary, then there is the additional, yes? It shouldn’t be that the primary is not yet finished, yet we’re already getting into the additional. It will become a mess, right? Because it is additional, it adds to the primary, right, like that? So according to the Procedural Law, certainly documentary evidence and examination of the Defendant should come first. And then the documentary evidence will be allowed, yes. Well, it’s allowable, because I see in practice some submit it during the examination of a de charge witnesses… also submitting it to accompany, accompany the testimony of a de charge witnesses. 

Similarly for the Public Prosecutors, when you present your witnesses… actually some also like to submit it along with to the witness’ testimony. You may submit evidence like that, yes. It’s possible. So the issue about when to submit documentary evidence… in practice some do it after the examination of the Defendant, some do it before, and so forth, yes. And here… moreover, this is for the interest of the Defendant, not for the interest of witnesses, or the interest of Public Prosecutors who are out to prove the occurence of a criminal event. So I mean like this, you see, let us not prolong this hearing any longer, waiting another two weeks. While waiting two weeks, I rule that after the 28th… what date is it going to be?

LMPP:
The fourth.

J III:
The fourth, yes. The fourth will be the official submission of evidence, yes, documentary evidence. So just evidence, yes. After that, whether it can be combined with additional evidence, uhm, witnesses to be presented or with the examination of the Defendant, we will consider it later on, yes? Whether it is going to be at the same time with the submission of documentary evidence, if it is going to take a lot of time, making it impossible to combine with…

LMPP:
Let’s just try it, but there’s a lot of evidence.

J III:
Yeah, yeah… so we will se how it develops. On the fourth, if we’ll be able to consolidate it with the examination of the Defendant on the same day, we will… but if it will take too much time, let us just finish off the documentary evidence, and then continue with the examination of the Defendant, yes? And you should be prepared if there are additional witnesses, should there be any. After that, if you want to submit new evidence, go ahead. But importantly, the primary should be finished and then followed by the additional. So let’s not get into the additional while the primary is not yet finished. So like that, yes? I think there’s no more problems here, yes? 

So that problem about, whatwasit, there shouldn’t be any more of it, we don’t need to… we’ve let it all out already. Finished… there’s no need to have more debates here. Regarding that… we will not revert on that. We will be moving on. Now we are moving on to the examination of documentary evidence to be submitted by the Defendant’s side, and if possible, all at once, because the Defendant has to be told well in advance, yes, to make all preparations, right? Perhaps there are historical notes that he needs to note. Maybe the Panel will ask about that, beginning from the existence of PT NMR there, chronologically. So he needs to have notes ready about the timeline, when it began operating, when the AMDAL was filed and whatever. Perhaps in detail we will get the picture later. So if he’s not reminded, we’re afraid that he’ll be confused looking for notes. So everything should be prepared, all the chronology, yes. I think he has understood. So he’s understood to have it all ready. So during the examination of the Defendant everything can go smoothly because he has prepared all the notes completely to inform the Panel of Judges, yes, all that concerns PT NMR here. I think that’s all there is to it, yes, no more problems, yes? Or are there still? 

LMPP:
This is a new matter. About the earlier issues we are already clear and we can accept it, Your Honor, with regards to the primary and the additional. But this is unrelated to what we’ve been talking. This is a new matter. Perhaps it is related to us bringing 77 cans of fish that we had in front of us. So according to evidence P-4 from the Public Prosecutors, Table 3.8 said that one person eats ½ kilograms of fish in one day and has 10 meals in one day. So it means one family with four members… so 2 adults, a mother and a father, and two children, yes, 15 years of age and under. So it means that they eat this much fish in one day, in one meal. That is what was said by [evidence] P-4 from the Public Prosecutors and what’s been attested by Masnellyarti Hilman. Now, in the previous hearings we have asked that Ibu Masnellyarti Hilman be, uhm, summoned. But we leave that up to the Panel to consider. And it happens that a table has been put up that explains this. So if we follow this table, in one meal, one family… in one day, yes, one day, one family with a mother, a father and two children under 15 years of age, this is what they will eat based on that. I mean, what is the explanation to that to arrive at such a conclusion, Honorable Presiding Judge. So our request is, will you, Honorable Presiding Judge, Members of the Panel, consider that this will be clarified in this court, whether this could be consumed by a family as described earlier, and the Defendant perhaps would like to say something in that regard … this regard.

J III:
Here’s what I think… as long as it is brief, or otherwise we will be drawn into this. Actually this is part of defense, actually… but because this has been brought here… but I will ask to keep it short, I mean… what is the possibility that it will be brought up to the coming hearing… perhaps not here. Please, but, whatisit, keep it short, yes. 
RBN Comment

RBN:
Yes, thank you Your Honor.

HS:
Terima kasih Yang Mulia.

RBN:
The problem are the issues that we have is, this just one error in the information or evidence against us.
HS:
Yang Mulia, masalah ini adalah kesalahan di dalam informasi yang telah diberikan di sidang ini.

RBN:
There are many, many errors in the report and in the way they made their calculations and I am afraid that this is going to be used as evidence against us.

HS:
Jadi ada banyak kesalahan dalam laporan tersebut dan saya takut bahwa kesalahan-kesalah ini kemudian menjadi bahan untuk menuduh memberatkan saya.

RBN:
And being that the Witness, when she was in the court and just handed the evidence and then that was the last thing she did, we had no opportunity to question this type of logic.

HS:
Dan waktu Saksi Masnellyarti berada di sidang ini, dia hanya menyerahkan buktinya dan itu yang terakhir kami waktu itu tidak ada kesempatan untuk menolak atau menjelaskan bahwa itu tidak mungkin.

RBN:
Thank you.
HS:
Terima kasih, hanya itu Yang Mulia.
J III:
Here’s what I think, yeah… actually regarding that issue, an expert has been here to explain that. If I’m not mistaken, what expert was it? Yeah… that it is impossible, more or less, yes, impossible, more or less, right? Here you want to reemphasize that, right? But if you will demonstrate it again… I mean, back when you have submitted a request to present that witness again to be… maybe we will consider it. The Panel will consider whether the witness… what was her name again… that Masnellyarti will be presented together with these cans. We’ll see. The request has been filed, yes? So enough yes, verbally first. Later on, if we are to consider it as additional avidence, the Panel will consider that, yes? But we see that this is part of defense. So please, anything that has been said by each experts, both from the Prosecutors or the experts presented by the Defendant to be responded to, whether that testimony makes sense, right? So that is actually part of defense. But we’ll see how it develops. If it is indeed just… actually my position is like this. Is this trial already one-year old?  Not yet, yes? Almost, yes? How many months has this been going on?
MK:
Almost one year, on the fifth of August.

J III:
Almost a year. So suppose I want to do a cross check again, to cross check again, isn’t it going to take some more time which is… yeah…? But we’ll see. But we have already seen the items. They’ve been brought here. If we don’t… what is the goal of [producing] these items… Enough, yes, we’ll see about this. Later, about that, according to the, whatwasit, the request, whether the Panel still considers that it is for the sake of the Defendant’s defense, then we’ll allow it. And we have understood the production of these cans, to convince the Panel about the testimony of the witness presented by… but we still consider it as part of defense.


So, on the 4th of August, the 4th of August, the agenda will be submission of documentary evidence. To finish off the documentary evidence. As I have suggested in the past, both to the Public Prosecutors and the Defendant, the documentary evidence shall be assigned codes and a list of evidence items be produced, and if possible with a little abstract. Sometimes there is… this is a practice in civil proceedings… sometimes we think an evidence is not relevant, and it turns out it’s been informed by parties that actually this evidence is relevant, yes. So provide a little abstract to make it easy to understand the purpose of these evidences being presented. A little abstract. And Defendant, be prepared, who knows, if that day it would be possible for us to examine the Defendant. Yeah, if it would be possible, you know. I mean, so that we can expedite the examinatoin of this case, yes? But the main agenda will be [submission of] documentary evidence, yes. So it’s clear, yes?

LMPP:
Yes.

J III:
So this court is adjourned until the 4th of August to examine documentary evidence from the Defendant, and if possible, to examine the Defendant at once. This hearing is hereby closed.

 [The gavel is struck]
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[The Panel of Judges enters the courtroom. The press is given the opportunity to take photographs].

J III:
Proceedings of a criminal case number 284/Generic Crime/2005/Manado District Court in the name of Defendants PT Newmont Minahasa Raya and Richard Bruce Ness, is in session and hereby open to public.

[The gavel is struck]

J III:
Before we proceed with the hearing, we ask the Defendant, are you in good health today?

RBN:
Yes I am, Your Honor.

HS:
Ya Yang Mulia, saya sehat.

J III:
So… so we would like to inform you… there are two announcements here. First, coincidentally, I had to attend my first MUSPIDA [Regional Leaders Consultations] meeting. So I hope you understand that it is bit late, but I have informed you earlier.  And then the second… the lineup of this Panel, as you see, the women members are not here today because one of them went to Ternate and the other is having a hearing on-location. So there’s temporary replacement for the several members of the Panel. Please be noted.


So to expedite, according to the hearing schedule, today will be the [submission] of documentary evidence, yes, officially turned over by the Legal Counsel, the Legal Counsel for the Defendant. Everything’s ready, yes? We’ve discussed this, yes, how to do it so we can expedite it. We have, yes? I told that Ibu over there, if we can come up with a mechanism to expedite… whether it will be distributed to each members of the Panel to check, I think. Yes, Okay. No problem, yes? So we invite the Legal Counsel to submit evidence as one, yes? Also need to go there… I think, yes… done, yes, Defendant, you may come over there.

LMPP:
Your Honor, we have… as you can see, we have prepared the documentary evidence and we have also prepared the list and the codes together with the important excerpts from the documentary evidence which have evidence value. Including also information about the status and the form: photocopy, copies of the originals, and so forth. All is in there. We would like to suggest, if, perhaps, we could read just the number of the letter and then, whatisit… and then we check the accuracy upfront. May we?

J III:
You may. To make it short, what is the letter about, like that.

LMPP:
We will only read the letters, what type… and then it will be shown to the bench to be checked. Can we do it that way, Your Honor?
Submission of Evidence

J III:
We can, we can. Right, Prosecutors, yes? So that they could be fast, yes?

LMPP:
That way we can… Alright. In that case, may we begin? We’ll do it in this way immediately. Maybe not everyone will be able to have a look, Your Honor [unclear] listen…

J III:
Oh. Hand in the list of evidence first to the Public Prosecutors and the Panel, and then to the Public Prosecutors so that they’ll know the list of evidence. Please, yes… This is about this letter from Universitas Negeri Manado.

LMPP:
Alright.  Documentary evidence for Defendant I, as Defendant I and documentary evidence as Defendant II… we have separated the two, Your Honor.

HK:
From Defendant I first… the letter from Universitas Negeri Manado (Unima), December 2004.

PH:
Alright. The ‘T’ is ‘terdakwa’ [defendant]. One by one, the letter from Universitas Negeri Manado (Unima) regarding the Report on the Assessment of the Social Environment and the System in Buyat Bay. A photocopy, but the original exists.

J III:
Just make sure the originals exist. What’s important is that the originals exist. Prosecutors, if you would like to have a look, because it is important to have the originals to check if there is…

PH:
This letter has the originals. A photocopy is submitted.

[Reading of the list of evidence]

[Recording stopped]

[OS reads the letter of request for additional sampling]

J III:
Hahaha. So we’ve finished with with the documentary evidence, yes. Finished? 

LMPP:
Your Honor, thank you for the examination of the documentary evidence. Actually, there is one more thing that we would like to bring up in this court related to the documentary evidence from the Public Prosecutors which says that the calculations in the evidence of the Technical Team report, in which one family, consisting of a father and a mother with two children, consume fish, yes… consume 77 cans of fish in one day. So we brought… we have prepared the cans for one month amounting to 2376 cans. So according to that letter, that is how much is consumed by one family consisting of a father a mother and two children. We didn’t bring it to this court because there’s too many: 2376 cans. What we brought the other day was for one day for one family according to the calculations in the documentary evidence submitted by the Public Prosecutors.

J III:
Couldn’t you just submit it as a photograph?

LMPP:
Just a photograph?

J III:
Just take a photo. Stack them up. The number is this much…

LMPP:
We’ll take the photo of the number for one month? Oh, okay.

J III:
So this can, the content of that one can is how much…

LMPP:
Yes.

J III:
Like that. You make it, and then you stack the cans, take a photo, and then submit that to the Panel, yes?

LMPP:
Alright. In that case…

J III:
You may submit a sample, one can, for example…

LMPP:
Oh, one can is allowed?

J III:
So no need for you to bring them all. Just stack them and take a photo. Say how much is in one can. This is…

LMPP:
Right, very well. So if we follow the formula in that Technical Team report, the 77 cans, according to the weight, uh, the volume and the weight mentioned, that is the consumption, they say, for one day. So in one month it amounts to 2376 cans… the small cans which we brought.

J III:
Yeah, the conclusion is that it is impossible, right? More or less it’s like that, right?

LMPP:
Yeah, so that the Panel may consider whether it makes sense, right?

J III:
Yeah, hahaha… yeah, that’s why.

LMPP:
Alright, alright. Then we will take the photograph, and we will [submit] it in the next hearing, and we will include one [can] as a sample?

J III:
Yes, the sample of that one can.

LMPP:
The weight?

J III:
Yes, how much is in one, yes?

LMPP:
Alright, thank you, Your Honor.

J III:
If you could, how do you say… later. Really, like I said in the previous hearing, that actually the additional should come after the primary is finished. But then there’s another consideration, that if the Public Prosecutor wants to present witnesses, in the meantime the Defendant has not given his account… and the Defendant will be responding to that witness’ testimony. There’s a thought… wouldn’t it be better if we hear the additional witnesses first and then at the very last the Defendant will be examined. Like that, right? So both reasons are actually logical, yes? From the primary-additional standpoint, the primary first, then the additional. But in practice, the last examination should be the examination of the Defendant, right, like that? So it makes sense too. So there are two, how do you say, [possible] orders. So we will use…

LMPP:
Regarding that, Your Honor, may we convey you additional information? As we know that in the previous hearing we have requested to conduct additional examination of the seawater and river water samples in Buyat to be examined by ALS and the split samples by Sarpedal. That has been conducted… has been conducted, but the results will only be available next week, yes? It will only be ready next week, and they will be conveying the results themselves in the next hearing. So that is just as matter of consideration, and Your Honor…

J III:
So like that. I have understood that, yes. So go ahead, next week… but we will also let the Public Prosecutors so that if they still have witnesses, like it’s been said… next week together… and then after that, the last thing, we will examine the Defendant. Like that, yes? So still, the last thing will be the examination of the Defendant. So there will be no more additions. If we have arrived at the examination of the Defendant we can no longer enter other evidence, as it is provided under article, what is it… 170, yes? Before the verdict, the Judges are still obligated to hear… if there is further evidence to be submitted. But still, the final episode will be the examination of the Defendant. So the opportunity will be next week if there is still indeed [evidence] from the Prosecutors… if the Prosecutors would still like to present witnesses again. Please enter it at once with the results of examination as additional evidence, later, yes?

LMPP:
Alright.

J III:
So there are additional witnesses from the Public Prosecutors [sic, Legal Counsel]. This is as additional evidence of the examination which they have conducted with the help of a laboratory. So for all these evidences, we cannot be a priori [sic, prejudiced]. We’ll accept all. But each of us will be considering it. The Public Prosecutors will be considering it in their charges, whether this evidence can be accepted. If it is acceptable the reasons are these, if not the reasons are these. So everyone is free to present evidence. So we should not be ’allergic’ to evidence from the Public Prosecutors and ’allergic’ to evidence from the Legal Counsel. So we are allowed to comment on each evidence later on, yeah? If you don’t want to accept it for certain reasons. Like what I said the other day… but let us not raise that again. Actually in whatwasit… we can make coments, ”we can accept” or ”we from the Public Prosecutors cannot accept this evidence. Our reasoning is as follows…” Yes? So each of you can present any evidence. Later, each will respond to evidences, if they’re acceptable. So it’s clear, yes? We ask the Defendant to sit in the front then.

[The Defendant comes forward]

J III:
So it’s definite, yes? Next week the evidence of the results of examinations the other day will definitely be available next week, yes? It will definitely be there, yes? So at the same time we will also give the opportunity to the Public Prosecutors, if there are still witnesses you may present them next week. So all is clear, yes? So today is the fourth, which means on the 11th. So we will adjourn the hearing until 11 August with the agenda of additional evidence and witnesses from the Public Prosecutors and other evidence presented by the Defendant, should there be any. And after that we will adjourn to examine the Defendant. So one day specifically for the Defendant. We’re concerned that perhaps examining the Defendant will take quite a bit of time, because there are many questions to be asked to the Defendant.

LMPP:
With regards to the examination of the Defendant, actually we already have a suggestion which we would like to convey. In the Public Prosecutor’s indictment there are two Defendants: Defendant I and Defendant II. But both are represented by one person. So, in order to [avoid] a mixup, a mixup between which facts apply to Defendant I and which ones to Defendant II, we suggest for your consideration that the examination, if possible, be done in separate days as Defendant I and as Defendant II, Your Honor?

J III:
Oh, I see. That’s not out of the question. The problem is just that actually I would like to expedite the examination of this case. But if it would indeed become necessary later on, for example, if in the first hearing Richard Bruce Ness as PT NMR and the next hearing will be Richard Bruce Ness as the President Director, as an individual, because he is both [representing] Defendant I as well as Defendant II. Defendant I actually is a company, yes? So the Defendant [himself] is actually as the President Director. So I think there’s no problem in that, yes, Prosecutors, if we are to separate… meaning that one day will be dedicated for Richard Bruce Ness as PT NMR and the next hearing Richard Bruce Ness as the President Director, like that. So that the BAP… we’re concerned that if in one day we are to finish Richard Bruce Ness as PT NMR, who knows if it would take a long time. So we will use another day for Richard Bruce Ness as the President Director. Yeah, I think there’s no problem in that, yes. So on the 11th the agenda will be additional witnesses, should there be any, from the Public Prosecutors and the submission of laboratory results as additional evidence from the Legal Counsel for the Defendant, yes. So all is clear, yes?
LMPP:
Alright.

J III:
So the hearing is closed and adjourned until the 11th, yeah.

 [The gavel is struck]
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[The Panel of Judges enters the courtroom. The Press is given the opportunity to take photographs].

J III:
Proceedings of a criminal case number 284/Generic Crimes/2005 in the name of Defendant I PT NMR and Defendant II Richard Bruce Ness is in session and hereby open to public.

[The gavel is struck]

J III:
Please, Defendant... before we continue we ask the Defendant, are you in good health today?

RBN:
Yes, I am Your Honor.

HS:
Ya. Yang Mulia saya sehat.

J III:
So today we will listen, or accept evidence, yes. Anymore witnesses? So, like the Panel has informed in the precieus hearing, that the Panel has ruled that the examination of the Defendant will come after all evidences have been entered. Which is why we ask both the Public Prosecutor and the Defendant through his Legal Counsel, are there still any evidences or witnesses to be presented to this Court? We ask the Public Prosecutor first, following our ruling in the last hearing, the Public Prosecutors will be presenting its witnesses. We ask the Public Prosecutor, what is up? Do you have your witness?

PP2:
Alright. Thank you, Honorable Panel of Judges. That it is indeed true that it has been ruled in the previous court session that today would be our opportunity to present additional witnesses or experts... But it is in this hearing also we... we would like to tell that we have tried to execute that ruling, but it turns out the witnesses or the experts themselves could not make it due to the short notice, which was one week, because actually... usually we confirm with the witness or the expert at least one month in advance of the hearing.

So... and here, the witnesses or the experts have sent a fax regarding the inability of the said witness or expert to appear. And [unclear]... the time, cannot be determined with certainty at that time that they will be called to appear in this court today. However, if... but we still ask the Honorable Panel of Judges that in the next hearing we will effort to bring the witnesses or experts that... that we will be presenting in court.

J III:
So let’s do it this way, yeah... the Panel will consider later whether we will still allow you to present witnesses. But we ask first the Legal Counsel, do you still have any evidence or witnesses to be presented today?

LMPP:
Thank you, Honorable Presiding Judge. According to the ruling in the last hearing, last week, that for both the Public Prosecutors and us, it will be the last opportunity to bring additional evidence, be it letters, experts or witnesses. In accordance with that ruling, today we do have a number of additional documentary evidences. At the same time we have also brought an expert who has conducted additional examination of the water, the river water and the seawater, which pertains to this case in Buyat Bay and Totok Bay and Kampung Buyat. Therefore, we ask the we be allowed to present one person whom we have brought today to be heard in court. Thank you.

J III:
So we’d first allow the letters, yes, to be turned over so that it could also be related to the...

[Submission of additional evidence by the Legal Counsel]

PS:
For the testimony of Jerry Kojansow, the evidence has been confirmed. This is the photograph of the samples when they were at the Sectoral Police [Police Post] on the floor. And this is a Puslabfor staff who is handling [samples] while smoking. These are PT NMR staff. So beforehand we would like to explain, we explain it first, we identify... where is that evidence?

PP:
1007.

PS:
107 and 108.

PP:
So this is 108?

PS:
107, 108.

PP:
Just 108 a and 108 b yeah?

PS:
Very well.

PP:
108 a, 108 b.  

J III:
So I think documentary evidence is finished. Let us continue to the witness, yes? Still more, yes? Please, Defendant first… just let the witness in.

LMPP:
Mister Sri Bimo, please enter the courtroom.  

J III:
Got your identity card, KTP or other cards?

LMPP:
Your Honor, perhaps we need to add. This Expert is… or this Witness and Expert and perhaps… has testified previously…

J III:
Oh, he has, huh?

LMPP:
… in this court.

J III:
Got it, yes?

LMPP:
And this is additional.

J III:
Let’s see. So you have already, yes, given your testimony the other day, yes? So you will be heard again today, the information about the results [of sampling] the other day. So we’d just like to remind you, the oath, yes… if we swear you in back and forth, it’s too much of a hassle, yes? So you… just to remind you that your oath the other day still applies as Witness and Expert, yes?

LMPP:
Perhaps he could be made as [both] factual and expert because…

J III:
Was he sworn in as Expert and Factual or… ?

LMPP:
Yes. Both.

OS:
Both.

J III:
That is why we remind you again. Or we’d be swearing you in back and forth again. Because you’ve been sworn in before. Just to remind you that your oath still applies to this moment, yes?
Sri Bimo Andi Putro

SBA:
Very well, Your Honor.

J III:
So we’ll just give it to the Legal Counsel, Defendant...

LMPP:
Witness and Expert... is it true that ALS has conducted additional examinations on the water in Buyat?

SBA:
Buyat Bay.

LMPP:
Totok Bay, Buyat Bay, Totok Bay and Buyat River according to the request which we have submitted several months ago?

SBA:
We have, we have conducted additional analyses.

LMPP:
Exactly when was it conducted?

SBA:
The date... I give as [unclear] the 29th and 30th of June, year 2006. The analysis was performed on the first [of July].

LMPP:
Do you also have the results?

SBA:
We’ve done that.

LMPP:
In that case, could you explain or show to this court the water sample referred to earlier, where they were taken? Please.

SBA:
I can, Sir. Your Honor, permission to use…

J III:
Yeah, go ahead.

PS:
Pointer?

SBA:
This is the result of the analyses which we have done for the seawater and river water samples which were conducted separately on the 29th and 30th of June 2006. For the first sample we conducted sampling at the coordinate 92 and 22 North and 68966 East. The location is in Buyat Bay. The first sample, that sampling coordinate is the one 0.0015 here. The unit for all of these is in ppm, milligrams per liter. So for the first location we took samples at three depths, beginning from the surface, the middle and the bottom. For the surface we took it at around 5 meters from the surface. And then for the bottom we took it at around 5 meters from the seabed, and for the middle we took it at the midpoint.

In the first location the total depth is around 70 meters. Now, the results for arsenic, for the first one in location one in Buyat Bay, the result is 0.0015 milligrams per liter, and in the middle it is also the same, 0.0015 milligrams per liter, and on the bottom it is 0.0009 ppm or milligrams per liter. As an illustration, let me add here that the detection limit from Kepmen No.51 of 2004, it is [unclear]... it should be 0.012 ppm or 12 ppb. But this is just as an illustration, Sir. These are the results obtained for arsenic. Meanwhile, for mercury, all were below the detection limit of our method. Our method can analyze down to precision of 0.005 ppb or 0.005 milligrams per liter. Here I write this number because it depends on... here...

PS:
Has this been entered as evidence already?

SBA:
[unclear] from the detection limit. It’s just that we chose to use more than one detection limit just to be safe. These are the results for the first one. And for the second location, still in Buyat Bay, the coordinate is 92091 North and 689957 East. For this result we also need in the middle and on the bottom, such as the coordinate before, 5 meters from the surface, 5 meters from the bottom [unclear].

Now, here [the results] we obtained for the surface is 1.4 ppb or 0.0014 milligrams per liter, for the middle 0.0011 milligrams per liter and for the bottom 0.0018 milligrams per liter. For mercury it is still below the detection limit. Undetectable. But anyways we wrote 0.005 ppb. For the third location we still took it…

LMPP:
Hold on, Expert. Below detection… does that mean that it is so small or what?

SBA:
Below detection limit means that it can no longer be detected by the capability of our method.

LMPP:
Because?

SBA:
Because it is small.

LMPP:
Because it is too small.

SBA:
Because it’s small, Sir. For the location [unclear coordinates] East the result was also similar. For mercury, all were below detection limit. Meanwhile for the arsenic on the surface it is 1.6 ppb or 0.0016 milligrams per liter. In the middle it is 0.009 milligrams per liter and on the bottom it is 0.0014 milligrams per liter. For the fourth location, we took it here, at the coordinate 93031 North and 689231 East. We took it here and we performed field quality control, that is duplicate samples for the surface. Where for arsenic we see there are two results for the surface here, written as duplicate, field duplicate. The first result is 0.001 [unclear], and then in the middle it is [unclear]. For the bottom 0.00 [unclear]. We also took it but it is still below detection. For  the next sample…

J III:
Hold on. You said that it was at a certain depth… where can we find the sampling depth there?

SBA:
It is in the sampling dossier, Sir.

J III:
Oh, I see.

SBA:
In the sampling dossier the depth is noted. I apologize, I can’t recall exactly, yes, can’t recall. Alright. For the…

LMPP:
Your Honor, it is in writing. It’s been submitted in that additional letter.

J III:
So it must be related to the letter. Yeah, go ahead. 

SBA:
Alright, Your Honor. Now, the fifth location is what we call location A in Totok Bay around here. The coordinate is 96075 North and 690537 East. We took samples only around the surface, two meters from the surface. On the surface we found 10 ppb or 0.0001 milligrams per liter. Meanwhile at… for mercury it is still undetectable or below the detection limit. And this is the fresh water or the river water we took in Buyat River and Totok River [unclear].

I beg your pardon, this is mercury, Sir, and this is arsenic [unclear]. SB3 here, we consider it as upstream and SB2 as downstream. For mercury it is the same, undetectable. Meanwhile in Totok River… oh, this is mercury, Sir. Sorry, this is mercury and this is arsenic. Sorry, Your Honor.

For mercury in Totok River, there is 0.0001 [unclear] 0.0008 milligrams per liter for both sampling points, ST1 and ST3. While for arsenic… this is still in milligrams per liter too in Totok River… sorry, in Buyat River, for this sample SB3, Sir, the arsenic is detected as much as 0.0115 and for SB2 0.0118. For Totok River, 0.0049 and 0.0068. This is for arsenic.

As a comparison I used the regularion limit from PP No.82 for the mercury and arsenic limits here. Similarly for river sampling. Further on... and this is the quality control that we performed... throughout the sampling we also performed field form. Such as here, we see a field form. We conducted field forms almost in all locations and also filtration forms, which is a form for filtration equipment. Equipment form is a sheet for equipment, yes? So we conducted... detected whether there is a possibility for cross-contamination of equipment using an equipment form or contamination from the environment using a field form. Filtration form is the same as equipment form too.

So we look at everything here… from these results we can conclude that there is no cross-contamination while conducting sampling in the field. And then, besides that, we also performed control sampling. Here, the one labelled CCC, is a control or reference sample. We did that it Kota Banu, if I’m not mistaken around Nias Island. We found the arsenic levels to be 0.0011 at… here is the bottom, the middle and the surface. The one on the bottom is 0.9 ppb, and on the surface 1.5 ppb. So the results are not that far different from the other results.

And then next… and this is also, how do you say… what we did was, how do you say… field form, also equipment form… and this is a field duplicate… the sample ID we assigned was number 25 and 26, as earlier illustrated in the table, graph… the result for arsenic is 0.0011 and 0.0012. The RPD here still falls within, Sir… And the last one we used American made CRM and EPG, traceable [unclear]… that is our SOP for the allowable percent recovery. What we use is plus minus 15% from 100%. While the results we obtained for arsenic recovery from the material is 90% and recovery from the mercury is 93%. So it can be considered that the analysis is acceptable. Such were the results, Sir…

LMPP:
Alright. Thank you, Witness and Expert. You may return to your seat. And for the time being this is enough from us, Your Honor.

J III:
Anything else from the Legal Counsel of Defendant II? 

PS:
There’s one or two questions. Thank you, Your Honor. Expert, you said there were some mercury and arsenic found, but [they were] below the limit… or also… and the ones undetectable. Expert, as a laboratory technician, as a laboratory technician or perhaps also as an Expert, also as an Expert… or perhaps also as an Expert who has the competency, the knowledge and practice [sic, experience] in the field of testing for chemical parameters in the sea and whatever it is that you examine… the question, why are there chemical elements that you found and then there are some that are not found? Could you explain?

SBA:
My task as a laboratory [expert] is to produce data, yeah, Sir. So if…

PS:
Produce… ?

SBA:
Produce data.

PS:
You mean?

SBA:
So we analyze whatever is contained in a sample. So if the sample contains arsenic and mercury we only produce what the number is. As for the cause of the presence or absence… sorry, that is not in my capacity. So we cannot…

PS:
Not in your capacity. You mean you in your personal capacity or according to the methodology and the laboratory functions, you mean?

SBA:
In this case, the primary function of a laboratory is to produce accurate data, and not to look for the cause of why the data is present, Sir.

PS:
Thank you, Your Honor. We’re finished with our questions.

J III:
From the Legal Counsel… from the Prosecutors, anything to be asked?

PP2:
From the Public Prosecutors there’s no question.

J III:
None.

PS:
Your Honor, we would like to submit… the results [presented] in that slide, for the Panel’s information, that what was just presented on the slide will be submitted to the Panel.

[recording unclear]

J III:
We invite the Defendant if there are any questions.

[recording unclear].

HS:
Your Honor, I have no questions. As we can see from this testimony, the sampling results [unclear] concur with the results from [unclear]. I [unclear] in its entirety. Thank you, Your Honor.

[recording interrupted]

PS:
Your Honor, considering that our ability to memorize, perhaps the ability of the average person here… specifically we have concerns with regards to the ability of the Defendant in preparing his defense using an interpreter… especially our ability to recognize, identify evidence referred to as samples used for testing at the Puslabfor Mabes Polri. 

To facilitate us to recall or to identify the evidences which have been presented, both for our interest to prepare our defense or to prepare the Defendant, because we are entering the final stages or the Defendant’s examination, so that we can prepare the defense as best as we can… We ask Your Honor [unclear] which have been… to be shown again for us to identify in our defense. Thank You.

J III:
So I think the evidences still exist. So not in court that we [unclear]… let the Registrar to [unclear]… to identify, yes?

PS:
Yes. At the [unclear] can accept the suggestion of the Panel of Judges [unclear]. But considering [unclear] [difficulty?]… if indeed it can be inspected outside of the official hearing, meaning, we kindly ask the Public Prosecutors to allow us, after the session, to go together and conduct a check of that evidence, because we don’t want to touch the evidence. Even though the Panel has established that we may go with the Registrar, but it would be much better, through the Panel, that the Public Prosecutors would also witness [the process]. We will together count all the samples that exist. Thank you, Your Honor. 

J III:
In that case here’s what we’ll do. Let’s establish that during the Defendant’s examination we will display them again here at once, if that is in the interest… so that it could be identified by the Defendant. I think that’s what we’ll do.

When we’ll examine the Defendant we will display the evidence here, yes, when the Defendant is examined. So we will display the evidence again on the table here later on if necessary, yes?

PS:
Thank you, Your Honor. Our request…

J III:
No, I mean, today there’s no more evidence, witnesses. I invite the Defendant to sit in the front.

So we need to inform, yes, when the Public Prosecutors earlier said that they need one month advance notice if they are to call their witnesses, yeah… so, coincidentally, next Friday is a public holiday. On the 18th we cannot hold a hearing.

So… but that is the Public Prosecutor’s problem, but the Panel rules that in the next hearing, if the Public Prosecutors have witnesses to present, then go ahead. If not, we will continue with the examination of the Defendant and the Panel rules that it will be on the 25th, yes. So on the 25th also the evidence or the samples of, whatwasit… we will display them here on top of… so please prepare a table for that.

So the Panel rules… I don’t want there to be more debate about this… the Panel has ruled that the 25th would be the last opportunity for the Public Prosecutors to present witnesses, and at the same time… even if we go on until late afternoon, even into the night, we will examine the Defendant that same day.

So that same day, if there are still witnesses, please present them, and on the same day we will examine the Defendant. Otherwise… this has gone on for way too long…. We have been too… too… I don’t know, have we gone past one year or not yet?

X:
We have.

J III:
It’s gone beyond one year, yes, the proceedings of this case. Actually six months… if it has exceeded six months we must report it to the High Court, why it has gone beyond six months. This is a year already. I don’t know how to report it, what other excuses we will come up.

So the Panel – no need to bargain – has ruled that the next hearing, two weeks from now, Friday… if there are still evidence or witnesses to present, please do so. But on that same day we will also examine the Defendant. That’s my opinion. Clear, yes?

PP2:
Yes, thank you, Honorable Panel of Judges.

J III:
So this hearing is adjourned until Friday, two weeks from now, on the 25th, yes? Clear, yes? Session is closed.

[The gavel is struck]
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[The Panel of Judges enters the courtroom. The Press is given the opportunity to take photographs]

J III:
Proceedings of criminal case Number 284/Generic Crimes/2005 in the name of Defendant I PT NMR and Defendant II Richard Bruce Ness is in session and hereby open to public.

[Gavel is struck]

J III:
Defendant, sit in the front. Before we begin we ask the Defendant, are you in good health today?

RBN:
Yes, I am Your Honor.

HS:
Ya.  Yang Mulia saya sehat.

J III:
Healthy, yes? So we can proceed with the examination. We ask the Prosecutors, any witnesses to be heard today?

PP1:
Thank your, Your Honors. We will be presenting two witnesses and experts.

J III:
Yeah, one by one. One should wait outside, yeah. So because the Prosecutors are presenting additional witnesses outside of the BAP, we will therefore be examining those additional witnesses. And the Defendant may sit next to the Legal Counsel. We invite the Prosecutors to bring that witness in.

PP1:
Professor Yayat Dahiyat. Profesor Yayat Dahiyat, you are invited to enter [the courtroom].  

[The Witness enters the courtroom]

J III:
Please. What is your full name?
[image: image6.png]Dr. Yayat Dahiyat



Yayat Dahiyat 
YD:
Yayat Dahiyat.

J III:
Got your ID card, so that we don’t misspell you name. It’s Yayat Dahiyat, yes? Born where and when?

YD:
In Tasikmalaya, 6 April 1951.

J III:
Where do you live?

YD:
In Bandung.

J III:
Your occupation? 

YD:
As a lecturer at Marine and Fisheries Faculty at Padjajaran University.

J III:
A lecturer at Padjajaran University, huh? 

YD:
Yes.

J III:
Your religion?

YD:
Islam.

J III:
So that was your home address, and the office address is Marine and Fisheries Faculty at UNPAD, right?

YD:
Yes.

J III:
Home address Jalan Permai V No.125, Cipadung Permai, Cibiru, Bandung yes?

YD:
Yes.

J III:
Your education, the last one was PhD, yeah?

YD:
Yes.

J III:
What is your area of specialization?

YD:
Marine Biology?

J III:
Marine Biology. Where did you take it?

YD:
University of Reading, in England.

J III:
In England, yeah. Have you conducted research in Buyat Bay?

YD:
Yes, as a member of the Peer Review Team.

J III:
No, I mean did you just review existing results from other researchers, or did you conduct a repeat research...

YD:
And also …

J III:
... on the results of the previous team?

YD:
I continued as... what was it... to review the new report.

J III:
So it means you did not go there again to conduct further research?

YD:
Right.

J III:
But you only reviewed the results of that team, right, to review?

YD:
Yes.

J III:
I mean, it’s different than going there again. Perhaps the results from that team was incomplete or less than perfect or cannot be held accountable... and then a second team came to reexamine in the context of that review. But as far as that review goes, you only reviewed those reports?

YD:
Reviewed, including also the report from that Integrated Team, Sir.

J III:
Yeah. I mean, it’s that Integrated Team that went there, that did the study, I mean, on the water, the whatever and so forth, right?

YD:
Yes, correct.

J III:
So you just reviewed those reports, like that, right? 

YD:
Yes.

J III:
Did you ever personally go there, to... for example, you said earlier that you have something to do with biology, the sea or fisheries and whatever. Have you gone there and examined, researched yourself?

YD:
No.

J III:
So no, right?

YD:
Right.

J III:
So you will be sworn in as Expert then, yes?

YD:
Yes.

J III:
Your religion was Islam, right? 

YD:
Yes.

J III:
So you will be sworn in as Expert according to Islam, yes. Please stand. That’s the Qur’an right there.

[The Witness takes the oath]

J III:
Please. You said that you reviewed, that you were one of the members, right? So the Team that was tasked with reviewing the results of the Integrated Team report, besides yourself, how many people were in that team? This Team had how many members and was chaired by whom? 

YD:
First, the Chair was mister Abdul Ganie, Abdul Ilahude [sic], yeah. He’s from [unclear]. The membership was large, Sir, including a number of universities as well as research institutions. Besides BPPT, there were people from universities like UNPAD, IPB, ITB, UI and so forth. 

J III:
That was the Review Team?

YD:
Yes.

J III:
And as far as the reports to be reviewed, there were also from the same universities, also from ITB, IPB... from...

YD:
I’m aware that IPB worked in collaboration with WALHI as well as other research institutions.

J III:
There were, yes?

YD:
Yes, there were..  

J III:
From universities other than IPB, in that Integrated Team, were there also those who... who have reviewed this?

YD:
Besides IPB? Uh, you mean the research?

J III:
Yes.

YD:
None.

J III:
I mean, what was to be reviewd was the research from the previously appointed research team, right?

YD:
Yes.

J III:
Was it that very report from the Integrated Team that was reviewed or were there others?

YD:
There were also others, Sir. There were...

J III:
So all research results. That was the assignment from the Minister of Environment, right?

YD:
Yes.

J III:
So your team was tasked to review, right?

YD:
Yes.

J III:
So how many reports from how many teams were reviewed?

YD:
There were nine.

J III:
Nine, huh?

YD:
Yes.

J III:
So there were nine teams who have conducted research there, including that team formed by KLH. And your team was tasked to review?

YD:
Yes.

J III:
To reexamine…

YD:
To reexamine.

J III:
... the veracity or whatever, and so forth. When were you, or your team, assigned to review?

YD:
That was in August of 2004.

J III:
August 2004.

YD:
Middle of August 2004, yeah.

J III:
On whose orders or who gave the task, who assigned this Team to conduct the review?

YD:
That was from the Minister of Environment [unclear].

J III:
From the Minister of Environment, yes. Was there an assignment letter?

YD:
There was, Sir.

J III:
And then the review results... how long did it take to review? About how much time was needed to review the nine research reports?

YD:
It was quite...

J III:
How much time did it take?

YD:
Pardon me, Sir. First of all we were, how do you say... we first stayed in a hotel for trhee nights. And then it was continued with discussions at the KLH. 

J III:
Oh, I see.

YD:
It was quite long, more than two weeks.

J III:
More than two weeks.

YD:
Yes, because it took a long time, Sir.

J III:
Well, of course. To discuss the results of those teams so it would produce a result that’s... And then the results were put together as what?

YD:
There was, how do you say... there was a report to the Minister of Environment that this was the result. 

J III:
Who assigned you...

YD:
Signed by members of the Team.

J III:
The chairman certainly also signed?

YD:
All.

J III:
Including the chairman and the members, right? Could you... what was the result of this review and how was it put together? Could you show it?

YD:
I have it. I believe I can show it, Sir.

J III:
You have it. Let’s see what it looks like?

YD:
I would like to ask for assistance, Sir.

J III:
No, I mean, in a book or what? There was evidence here the other day, right?

YD:
Yes.

J III:
Was it part of [evidence]. So we’ll show whether this was the result of the review by this team. And in the Prosecutor’s evidence it was given a code. What was the code? Was it assigned a code or no? So that we can expedite it. Well, while we wait for it to be found, yeah...

YD:
Alright, Sir.  

J III:
And then it was submitted to the KLH. And then in following up the results of this review, what action did the Minister of Environment take towards PT NMR or in response to the situation produced by this Team? For example, that there was something that needed improvement or if there were damages, or whatever... and so forth. Do you know anything about the follow up to it, the follow up to your team’s review? What was done by the KLH?

YD:
The KLH in the end sent a Team to the field.

J III:
So after the results of the Review Team was reported to the KLH, the Minister of Environment then formed a new team. What was this new team called?

YD:
The Technical Team. Or, yeah... the Technical Team.

J III:
Did this Technical Team also involve... also involve members or the Chair from the Review Team of which you were a member, or no? Was there a completely new team formed, entirely unrelated to the team formed to review?

YD:
Yeah, pardon me. That was the first time [we] formed, Sir. When we were formed in the beginning... formed then split into two.

J III:
Well, that’s technically speaking.

YD:
That is technically.

J III:
Technically whether it’s split into two or three... I mean, the Team formed by the Minister of Environment after the Review Team produced its results, did it again involve the Review Team that reviewed the results of earlier research?

YD:
Yes.

J III:
Or did it no longer involve anyone at all from the Team that’s... or the Review Team of which you were a member? Or a combination of... some of the members of the Review Team with other people? That’s what I’m asking.

YD:
Yes.

J III:
Or was it purely new people, not involving those who were in the Review Team? Or a combination between the Review Team and others, other researchers? That’s what I mean. How was it?

YD:
There were. There were other members, Sir, including me in there. Didn’t come along to the field but still reviewed, Sir.

J III:
Oh, I see. No, I mean, those who went to the field... this issue here, the issue of who went to the field is what’s important to me. As far as revieweing reports, it’s different when we only make conclusions from other reports, right? I mean, the Minister of Environment formed the Technical Team to follow up the results of the Review Team by going to the field, right?

YD:
Yes, right.

J III:
Of those who went to the field, did they also include you or your colleagues who took part in the Technical Team which was later formed by the Minister of Environment?

YD:
Yes.

J III:
Was there any?

YD:
None, Sir.

J III:
So none, yeah. So this was a new team altogether, yes?

YD:
Yes.

J III:
From which elements were the members of this Technical Team picked? If you know, then you know, if don’t, then don’t. Because this is the Environment Minister’s business. But if you do know then do tell. If you don’t then that’s alright.

YD:
Well like I said... what I know is that they came from different circles, both universities and research institutions.

J III:
Oh, you only know as far as…

YD:
The general make up.

J III:
But who the elements were exactly, you don’t know that, right?

YD:
Don’t know precisely.

J III:
So then this Technical Team was formed to follow up on the results of your research, the results of this Technical Team... were those submitted back to the Minister of Environment as well as the Review Team or not, as far as you know? 

YD:
Yes. Clearly to the Minister, Sir, because he was the one who gave the assignement.

J III:
Yeah I know, I mean like this. After this Technical Team went down there again, was it necessary to form another Team to review this again? That’s what I mean. Well, okay then. Who knows if the results of this Technical Team were different than those of the Review Team, so it was necessary to form another Review Team for better accuracy or to be most up to date, the results are more up to date. Are you aware of any?

YD:
As far as I know there were none, Sir.

J III:
To your knowledge there were no [new teams] formed to follow up on the most recent results from the Team formed by the Minister of Environment, to follow up on the results of your team. None, right?

YD:
As far as a report, I think there was one, Sir.

J III:
There was, huh. Were copies forwarded?

YD:
Distributed also, because we...

J III:
It’s important, right?

YD:
Yes, because we from the onset [unclear]...

J III:
So the results from the Technical Team came out and surely they were given to, primarily, the KLH Team. But there were also copies made available so comparisons could be made as to whether the results of your review were more or less similar, or close or not, right? Did you receive [a copy of the report]?

YD:
We did.

J III:
But you don’t have it here, yes? Did you bring one?

YD:
Pardon me, Sir, what do you mean by the last one?

J III:
The Technical Team had its results. A copy would surely have been made available to the Review Team which was... which first of all must have been submitted to the Minister of Environment who assigned them, yes?

YD:
Yes, correct.

J III:
To the... to your Team, to the Review Team, was a copy given to you?

YD:
A copy...

J III:
Yes, that’s what I mean. And this Technical Team report, could you show it to us?

YD:
Yes, I have one, Sir.

J III:
There is. Prosecutors, did you enter it as evidence? But you didn’t give a code, yeah? See, it’s difficult for us now. What was the code? I mean, to make it easy for us. So give a code, Prosecutors. Evidence P so and so. Do you have it? 

PP3:
P-6 [unclear] and P-7.

J III:
Those were the results from...

PP3:
[unclear]

J III:
No, I’m not asking about the results of the Review Team. We’re done discussing the Review... did you find it? What code did you assign to the results of their Team? What code?

PP3:
[unclear].

J III:
P-7 is the [Peer] Review Team report. Now I’m asking about the report of the Techincal Team formed by the Minister of Environment to follow up on the results of the Review Team.

YD:
P-4.

J III:
It’s P-4 yes?

YD:
P-4.

J III:
Note that down. P-4. We’ll check that P-4 again. So like that, yes, the Technical Team. Actually if you could show it... we would like to show it to this Witness, this Expert. Was this the one you received a copy of or not? Like that, right? That’s actually what I meant. But if it will take too long, if we go on like this... but if you have prepared one... Let’s see, where was the result from this witness over here, that P something that you mentioned?

YD:
[Unclear].

J III:
Oh, I see, this... Oh, I have followed this up, yes?

YD:
Yes.

J III:
Would you come over here, Sir? Is this the result of your team?

YD:
[Unclear].

J III:
Yes, I mean, is this the result that you meant, the results from the team in which you were assigned by... like that, yeah? So P-6 and P-7 here are the results from the Technical Team formed which you said earlier, that P-4, right? Yeah, alright, alright, clear now, yes?

YD:
If it’s possible we would like to ask Your Honor [unclear].

J III:
Yes. Put it here for now. You may return to your seat, Sir. So it’s complete, yes. The Technical Team also submitted their results?

YD:
Yes.

J III:
I think that would be enough from the Panel of Judges. We now give the first opportunity to the Public Prosecutors then, because this additional witness is from the Public Prosecutors. Please.

PP1:
Alright, thank you. We continue with our questions to the Expert, yeah. The Expert has explained earlier about the Peer Review Team. What we would like to ask to the Expert, what were the results obtained by the Review Team? Would the Expert please explain what were the results from this Review Team?

YD:
Yeah. So it was those related to my field, about biodiversity, biodiversity, Sir, yes?

JPU:
Yes.

YD:
There was something about fish. The fish studied by WALHI, the number of types of fish in whatever year it was, was fifty something, 59. And then it fell to 13. 13 species of fish. That’s an indication that there’s been a decline in the number of species which shows that there’s been damage to that marine ecosystem. That’s what I think, Sir.

PP1:
Yeah, from your scientific point of view 

PS: 
Your Honor, before we continue... sorry, Prosecutors, but can the Witness use the microphone properly, because we’ve got interpreters here and it’s difficult for them if the mic is not used properly. Thank you, and once again apologies to the Prosecutors.

HKIII:
Please continue.

PP1:
We continue with the questions. The Expert had stated earlier that there was a difference between the initial studies by PT NMR and the results from WALHI. That there was a decline in the number of fish species.

YD:
Yes.

PP1:
According to the Expert’s best knowledge, what are the things that could affect the decline in the number of fish species?

YD:
Yeah, so about species. First, it could be due to physical reasons. Physically, say, because there are those tailings, meaning that there will be high trubidity... high turbidity, and it could just absorb, cover the gills of the fish. Actually not just fish, that will also occur to other types of invertebrae first, so that fish would die. 

Furthermore, also, due to such conditions the fish could also migrate to other locations so there is no... there could be a number of things that could... I mean due to unfavorable conditions, the fish will get away because it has the nature to avoid, avoiding, yeah, avoiding.

PP1:
Alright. So that was the cause, possible cause of why the fish species declined. Now, we want to also [know] about the fish, Sir. In order to determine if a certain environment or habitat is polluted or not, or if it has been damaged or not, could we tell that from the decrease of the decline [sic] of the fish species or could we tell it from other things?

YD:
Yes, thank you. From a number of things we could see... actually a number of parameters could be tested or looked at to tell the levels of pollution. I included the biological parameter, because the biological parameter has not been studied much, while it is that parameter that is affected or is the victim. So that’s that. It could be... that fish could be... I would also add that that fish... there’s, how do you say... turbidity covering... avoiding... and it could also be also that the fish also... because there is no organisms for it to eat... it also could also disappear... or also other organisms also, for example... I mean, there are many organisms to be able to determine a certain biological parameter. It could be seen from bacteria. We could start from... and then it could be planktons, could also be benthos, as well as other invertebrae. Like that, Mister Prosecutor.

PP1:
Yes, there was... Before we move on to other issues, Sir, so that everyone in this court is clear, was your research focused on Buyat Bay and or Totok Bay?

PS:
We object to that question, Your Honor, because it’s already clear when the Panel asked the Witness, he’s not a researcher but a [member] of the Peer Review Team. So don’t cause any bias with that question. If you mean a researcher, to our knowledge... make it clear what sort of a researcher. A researcher of documents? That’s that Peer Review Team. But a researcher in the field is not a Peer Review Team and is not part of the Witness’ [testimony]. We ask that it is clarified before proceeding with the questions. Thank you.

HKIII:
Actually, let’s do it this way, yeah...

PS:
Yes.

HKIII:
Actually the report of this Peer Review Team is already here, yeah. But perhaps so that the public knows also, go ahead. But here, generally he reviewed the results of [other] teams’ researches. Previous research was like that, right? Yeah, so if you could mention what were the nine reports of what research teams and the nine teams that conducted studies. Did they also study Totok Bay along with Buyat Bay? Yeah, so it’s relevant, more or less, like that.

So we must look at it first, when you first asked the questions you should have started from there. Did this Review Team conduct a review on the research by those nine teams? And according to what they’ve studied, did those nine teams conduct studies in Buyat Bay and Totok Bay or only in Buyat Bay only, or in Totok Bay only? Like that, yeah? So if that’s settled, then he’d answer, “we see that of these nine teams...” for example “... have done studies in Buyat Bay.” Only then you get into that question of yours, right? But if he himself doesn’t know whether it was in Totok Bay or in Buyat Bay... ah see... like that, yes? Or could you just answer, like, more or less in those nine research teams...

[Recording stopped]

YD:
… Buyat, Sir. The team also studied in Ratatotok. That’s what I know, Sir.

J III:
So both, just say it like that.

YD:
So both.

J III:
And both were also written in the...?

YD:
In the Technical Team report which Your Honor...

J III:
Yeah. Actually we can see it here. Here, the review results also included [studies] on Totok Bay and Buyat Bay. Yeah, so it means both here.

YD:
Yes.

J III:
So there’s no problem with that problem, yes? So go ahead, if he says that it’s both Totok Bay and Buyat Bay.

YD:
I... from the Technical Team, Sir, that thick report.

J III:
Yeah. You did conduct a review on the research results of those nine researchers, research teams you said, right? Nine researchers, like you said earlier. You have read that nine research teams conducted studies in Totok Bay and Buyat Bay. Those were the teams that you reviewed, right?

YD:
Yes.

J III:
Ah see? Continue, continue.

PP3:
Alright. Our question was... also for our common understanding, that from here on for our next questions, our focus will be on Buyat Bay and Totok Bay. So not on other areas. Alright. There was a statement or an opinion from the Expert earlier that in order to determine if certain waters are polluted, it is not enough to just look at the physical and chemical parameters. Actually, the biological parameter is more important because it relates to...

J III:
Are you trying to lecture this Expert or are you asking a question?

YD:
We... because there was a time interlude...

J III:
It’s not the issue of... you see, I mean, in Totok Bay, what were the levels, for example this and that, according to the review, you see? So don’t you be explaining the results of his review to him. Don’t you be lecturing him.

PP3:
I’m not explaining the review results, Sir. There was an explanation earlier... we have not arrived at research results just yet. We will be talking about the general academic issues first of all, Sir, before we get to research results.

J III:
Yes. So focus on his review results. Don’t open your questions with... always ask questions so that he’s not biased with the results of the Review Team. So we won’t stray in all directions. I mean, here... we already have a reference here. Do you have this? 

PP3:
I do, I do.

J III:
Ah see. So like it is here, the research results, what were the results of this Review Team? So the reference should always be this. Actually, the Witness there should be holding this also, so that he could explain this with ease, right?

PP1:
[Unclear].

J III:
Hold this. So the Witness... for example, here are the research results on Hg, CN, Cu and Fe, quarterly for 2002... for Hg and CN parameters quarterly for 2004, for the parameter of Cu... for example, right? So I mean, so that the examination could be speedy and accurate. Because we’re examining this Expert around the results of the Review Team, certainly we would be asking questions around the results of the Review Team. If we try to ask about all sorts of stuff, whereas he didn’t go to the location... right... our questions could then be biased, straying away from the subject. While he didn’t go to the field, but only reviewed the results from the Research Team that went to the field. 

PP3:
Alright. In that case we’ll change our question. We would ask for the Expert’s explanation as to the results that you obtained, or the research... the research about the results of research conducted by other institutions that you reviewed. We would ask the Expert to explain that in this court.

YD:
Thank you.

J III:
You mean about the conclusions, yes? What the conclusions of the research of the Review Team were, the results...

PP3:
Yes.

J III:
Yeah. So that’s why the conclusions from the results of... that’s allowed. We can see that here. Here we’ve got the main issue, yes?

YD:
Yes.

J III:
About thermocline...

YD:
Yes.

J III:
About biodiv...

YD:
Biodiversity.

J III:
About pollution...

YD:
Pollution, et cetera.

J III:
See, like that.

YD:
Yes.

J III:
Ah, so you should ask about that.

YD:
Yes. But actually, because my field tends to be about marine biology, Sir, I would focus on this. Because other colleagues, members of the Peer Review Team perhaps have also testified or provided their explanations to Your Honor. I would focus on my field here.

J III:
Which one? What do you want to focus on? What’s your field?

YD:
The field of marine biology, Sir.

J III:
Oh, marine biology. Which one is this more or less?

YD:
That’s one of the...

J III:
Biologyversity [sic, biodiversity]?

YD:
Yes.

J III:
Oh, yeah. The distribution of benthic community? Phytoplanktons and zooplanktons. So he doesn’t want to get into thermocline and other things. So focus to that field, because otherwise there’s a risk that you could say wrong things even...

YD:
I wouldn’t dare, Sir.

J III:
You wouldn’t dare, yeah? So biodiversity it is then.

YD:
Biodiversity, Sir.

J III:
Go ahead, Prosecutors.

PP2:
Alright. Yeah, so could the Expert explain in detail about... before getting into the very general matters, we would ask, based on this report, about the items one by one, Sir. The issue of benthic community distribution. What about the distribution of benthic community in Buyat Bay or in Totok Bay on which you did your review?

YD:
Here it says that the benthic distribution, the phytoplankton and zooplankton, had changed into being abnormal based on WALHI research. That WALHI research, if I’m not mistaken, was conducted in collaboration with the Marine and Fisheries Faculty of IPB. Another thing, based on research by WALHI of North Sulawesi which said that before PT NMR operated the types of fish that are commonly caught by Buyat Pante community numbered at 59 types of fish. But since 1997 there’s been a decline in the types of commonly caught fish, becoming only 13 types of which only... Ah, so this has reduced the biodiversity. So reduced the diversity of fish. That is what biodiversity is, reduced the diversity of fish. Originally 59 becoming 13 types.

I have told Your Honor earlier that it... or also to the Public Prosecutor... that it could be due to the tailings or fish migration. But that fish migration is because the ecosystem in those waters is no longer favorable. For example, like it’s been said earlier that the fish could... including also the invertebrae, benthos for example... that their gills could be covered. Yes, gills obviously. Fish have gills as their breathing apparatus. [If] it is covered, it dies. Or like that one earlier, non-favorable [conditions], the types of food for fish have disappeared or reduced, it will disappear, go away to other places where [the food] is perhaps still abundant. And then, actually, furthermore, it’s also possible that there is, say... there’s also a research also from some of those researches... because fish also eat benthos or planktons.

LMPP:
Your Honor, may we interrupt this Expert’s explanation because it could be misleading. Because in earlier hearings we have learned that no one said the fish had disappeared, no one said benthos had disappeared. Actually to the contrary, the empirical evidence, those who went diving, who took pictures in the waters of Buyat Bay, actually showed that everything is still there. Now, if this Expert is explaining based on papers, and he never went there himself, wouldn’t this Expert be misleading this court? Just that, Your Honor. So this is interpreting something which he has never seen. This is dangerous right here.

HKIII:
So here’s the thing, yes. Actually I have, how do you say, I have expected this. You could put that in your defense, you can say that. See, that is why from the onset I have asked, did you, this Peer Review Team, go to the field or not? Yeah, he’s based on research results, based on reports, based on papers given to him by [previous] research teams, right? So from the beginning I have separated. So that’s what his conclusion is like. It was here earlier, based on whatwasit by WALHI, yeah? Here it is based on WALHI research, right?

So, like he said, it was WALHI with IPB who went there, perhaps whatever it is he said earlier, I don’t know. And then the review result, this was what he concluded based on those results. We will check it, or the Legal Counsel should check whether such were the results of WALHI research.

Whether what they found is not outside of or has gone beyond what was obtained by WALHI Team. We could crosscheck that, right? But what is clear is that what’s being said here is that he’s informed us that his source was WALHI research and those were just papers that were received by the Review Team, because the Review Team did not check whether this WALHI research was accurate or not, something like that right? So what is your objection? He’s here... we have established right away that he’s [testifying] here based on reports only. The accuracy of those reports [should be confirmed] in the field, right? Has the research method already met the standard, right?

LMPP:
Your Honor, if you would allow a little bit more. If this Witness is explaining what’s already written in that documentary evidence entered by the Prosecutors, it’s as if we who are present in this court, are illiterate, can’t read what’s been written in the document.
Second, if he then goes on to interpret why the fish disappeared... that’s what he said, right?... he said tailings, perhaps they migrated... so he’s interpreting something that is not fact. That means soothsaying, Your Honor. Ah, and the third... if, for example, the basis was WALHI research, why not bring WALHI, who had done the research, in here, so we can take the truth from them, Your Honor? So the concern is that we’ll be interpreting something imaginary, something that is not empiric. Thank you, Your Honor.

PP2:
Honorable Panel of Judges, may I?

J III:
What now?

PP2:
First of all, we are very much, perhaps, object to the word ‘soothsayer’ that was... because we have brought him here not to explain about facts, but he is an Expert.

LMPP:
Mister Prosecutor whom I esteem, sorry... I wasn’t saying that this Expert is a soothsayer. But if he ventures on to explain something that is not based on facts, that might as well be soothsaying. So I was not saying that he was a soothsayer. We will be checking his expertise in time. Thank you.

J III:
But actually everything’s been written in here, yes? That is why I said earlier... oh, maybe the Prosecutors [are doing this] so that the public would know about this, so that there’s a repetition in this court. But actually from the results that you gave here, if it’s around this, the results are there already and it’s impossible that you would stray from this, and you won’t dare to stray from this Review Team here.

So actually, the Prosecutor’s goal in this court... it’s been written in this evidence here, and whether you would tell what the goals are, I don’t know about that. But what is clear, this has been entered as evidence in this court, the results of this Review Team. So that’s more or less how it is in terms of... whatever it is then, yeah. We can read here that the distribution of benthic community, phytoplankton and zooplankton has changed into being abnormal based on WALHI research. Like that right? We’d also have to see if WALHI research said that too.

So he’s only basing it on results of research, papers... results of research, yes? So to make it short too, how do we go about this? This has been entered as evidence, the results of this team. Are there other things that need to be explained by this Witness? Make the best use of his presence. But if we’re only using his presence here to explain what’s in whatisit here, because it’s not specific here, yes. Merely like this, yeah, only in broad terms, the conclusions. Hence the main issue, why did he arrive at a conclusion that 59 types of fish became 13 types of fish. Like how we arrive at number 4? Could be 3+1 or 2+2, right? That’s not in here.

Here it’s just in broad terms, results of biodiversity research, even said that this was based on WALHI research reviewed by the Review Team. So then what else is there to be asked? So we can expedite this a bit.

PP2:
Yeah, alright. This has indeed been entered as evidence, but in there it has become a conclusion or in general terms. That is why what we would like to get from this Expert actually is how we can arrive at such a conclusion. This is what we would like to ask the Expert to explain. So which research documents were reviewed and then what was gained from that review so that such a conclusion was formed? So this is what we would like to get from this Expert.

J III:
So the questions should be more or less like I said earlier. Let’s say the number is 4, for example. How do we arrive at 4? Is that 3+1, 2+2, pr 1½+2½, something like that, right? Could you explain? 

YD:
Yeah. Like I said earlier also, a certain research... as far as I know and what I’m used to do... it can’t be... when we talk about it, research results must be compared with other matters... what the causes are. What’s written could be from experience or existing literature. This was said earlier.

J III:
That was the response to that number 4. This is your answer. The conclusion, your answer was based on this. So that is it. He said it’s based on that. So that number 4.

YD:
So it could be based on experience, what the existing literature [says]. So we cannot talk about that. Thank you, Sir.

PP2:
Alright. Thank you, Sir. Here you arrived at the conclusion that the distribution of [benthic] community...

J III:
His team.

PP2:
Your team arrived at the conclusion that the distribution of ... this is specifically related to your expertise... benthic community, phytoplankton and zooplankton in Buyat Bay became not normal. Ah, so now we kindly ask if you could explain in this court how this conclusion came about?

YD:
So like I said earlier, I have explained it, didn’t I? With regards to benthos, let’s say that it is due to the presence of a mound. The mound can physically bury the substrate where it lives.

J III:
Is this the probable cause, one of the probable causes, or is this non-negotiable, that is indeed the conclusion? Let’s see what is it more or less...

YD:
Yeah. It’s like this. Based on existing literature, Sir... there’s a book, Sir... this is “tailings and mine waste 1997” here. It’s clear here that “the physical disturbance to seabed, acute and chronic smothering of benthic habitat”... so we... I say this again... expertise must be supported by... based on such books. I cannot talk, I don’t think anyone... no Expert can talk based on facts only... must compare with others. That is one of the things. 

J III:
But if we go into that, actually there has to be research done previously. What are the contents of tailings disposed of by PT NMR? Are all tailings produced throughout the world the same? So actually there should have been previous research. So can you conclude that all tailings all around the world have the same content...

YD:
Yeah... pardon me, but may I answer, Sir?

J III:
... in this book? No, I wasn’t asking you. That’s what I mean. I mean, these tailings, some say its hazardous waste, some say no, each with their own argument, right? Actually there’s a way for us to learn that tailings are not necessarily the same around the world, right?

YD:
Not necessarily.  

J III:
Not necessarily the same, right? You may continue.

PP2:
Alright. You have only explained a little about benthos, and then you mentioned briefly about the issue of tailings. So now we have to limit it... or must we begin again that... it’s like this, Sir, one of the witnesses testified that PT NMR has placed tailings in Buyat Bay and one of the elements in those tailings is in a solid form or sediment which has covered Buyat Bay about 700 meters by 400 meters, with the height of 11 meters.

LMPP:
Your Honor, I think the Prosecutor needs to be clarified that tailings have never covered Buyat Bay. Buyat Bay is still there, as we have seen some time ago. Is that right?

J III:
So rephrase it... tailings were placed in Buyat Bay but not covering Buyat Bay. If Buyat Bay had been covered, that tourist beach would not be there.

PP2:
Alright.

J III:
Yeah, so change it... “placed tailings in Buyat Bay...”

PP2:
We did say that... placed tailings, and one of the elements of the tailings is a solid part which has covered the seabed, part of the seabed of Buyat Bay, covering the area of 700 meters by 400 meters, and the height of 11 meters.

J III:
Did you know that? Were you ever aware of that?

YD:
Oh.

J III:
I mean, he would definitely know it if he had read the results of the research teams as such. So he can continue answering the questions, right? Who knows if what you just told us he didn’t know anything about? Meaning, the height... the height of, what was it, the sediment is this high, the width is as such and the length is as such. Have you read that? 

YD:
Not yet, Sir. But as far as the fact that it covered the seabed, yes. But about the extent, no.

J III:
Yeah.

PP1:
I mean, he’s an Expert, right?

J III:
Yes. He’s been sworn in as Expert, right?

PP1:
That is why we want to... we need to know if he knows or no. We’re asking about facts. But now if there’s such a fact, then what would be the Expert’s opinion?

J III:
Yeah, so just say “if there is the following fact...” Say it that way. So he... if you tell him that in Buyat Bay there’s tailings placed, this long, this high, this wide, he never knew about it.

PP1:
That’s what we mean. What we’re asking is, the witnesses we examined said that PT NMR placed tailings with such a height, less than... We have not yet finished with the question. So now the question is we ask this Expert of his opinion, not about facts.

J III:
Right. No. It’s like this, the way you’re asking questions may invite protests from the other side, you quarelling. I mean it’s like that, if it has to do with tailings, certain tailings are like this, for example, right?

PP1:
That’s what I mean.

J III:
Ah, yes, so don’t phrase it that way. Because he... that is why, if it is like that, “do you know how much tailings are in Buyat Bay? How high it is?” Enough, just change it so there will be no protests flying around. Go ahead and ask. If there is, on the seabed, the sediment is this wide, this high, then what is the question?

PP2:
Alright. We have started with a fact from a witness testimony.

J III:
Name the witness so it can be noted down.

PP2:
The witness was David Sompie.

J III:
So he needs to be told if it was said that way or not.

PP2:
He stated that until the end of PT NMR’s operations the sediment mound in parts of the seabed in Buyat Bay is about 700 meters by 400 meters wide, and the height is about 11 meters. What we want to ask is the Expert’s opinion. Based on your scientific knowledge, is there an effect of the sediment mound on marine life? We would like an explanation from the Expert as clear as possible.

YD:
Thank you. First of all, physically, if there is a mound it means it has covered a seabed, which means that the organisms there, that is, benthos or benthic animals, would be buried and killed. And then, even if they didn’t die, even if they didn’t die, they would absorb anything contained in that sediment. Ah, so this is what I have read in, like the Judge said, Your Honor said that different... that tailings are different in different countries. But here, according to the report by Dr. Evan Edinger, if I’m not mistaken it has a very high arsenic content. So like that, the arsenic content is very high. That too, chemically, would be deadly. 

So like that, Sir, I think, it would be deadly. There is... perhaps this would be a little... but perhaps this, Sir... to continue... to review, that in each country it’s different... but as far as arsenic, I’ve read it differently... let’s say that this is in Kansas [unclear]... and then other places in the United States, Utah... now, there’s arsenic [unclear]... So that is just as an example... I think that’s that... So it’s different... So here we have As and Sb, as listed by Evan Edinger, from what I have read as part of the Review Team, it’s got very high concentrations... Arsenic here is a toxic metal or carcinogenic. That’s what I know. So that is what I... because the Prosecutors asked me... so it becomes carcinogenic through the food chain... if it is consumed by higher level organisms, let’s say fish, for example.

J III:
Continue.

PP2:
Alright. You said there that the emphasis here is on benthos. What is the importance of benthos for the life, the marine environment?

YD:
So benthos has always been used by experts as a indicator species. That’s been used since 1920’s, begun by Peterson. Because he determined that because it is very sensitive to pollutants, it is relatively sedentary because it is benthic, sedentary on the seabed and are also relatively easy to identify. So when he first began identifying living organisms in the sea, Peterson in 1920 determined that benthos is most appropriate compared to others, or benthic animals. We could [find it] in the marine biology book which says [unclear]. That’s clear. That is why benthos is something... it too, benthos, acts as, how do you say, fish food. And it also plays the role to... I think... to break down materials in that mud if it can. If it dies it cannot break down. Like that, Sir. And I think it’s like that... the nature is filter feeder.

PP2:
With regards to the fact, the sediment in there in the amount which we have mentioned earlier... you have just explained that it could cause benthos to die. And what I would like to know now, is it true that if that benthos dies it could cause a disruption to other biota or other living organisms in the waters?

YD:
Yes, thank you. This relates to…

[recording stopped]

YD:
… is benthos. So this means it has disrupted [unclear] the fish itself. Like that, Sir. That is what I know. Or regarding that too... pertaining to, how do you say... perhaps the breakdown of materials in the mud itself and the substrate or the habitat of the said benthos. Like so.

PP2:
Where do benthos live?

YD:
On the bottom.  

PP2:
Benthos live on the bottom.  

YD:
Benthos could actually be differentiated into two. It could be on top of the mud and it could be inside the mud. There’s what’s called Enfauna and Infauna. Infauna is inside and Enfauna is outside. But still, if it has come in contact with mud it cannot move fast like fish, because it is like I said earlier, it’s very slow. You can say that it is sedentary or it is not mobile, mobile. In biology the meaning of being mobile is different, right, Sir? Moving, plants also move but they’re actually stationery. Fish move. They move very very fast or could get away very fast. So that, Sir. 

PP2:
So it, Sir... You just explained that there is a difference in the biological term about moving or not moving. Ww would first ask for the Expert’s explanation, what does mobile mean from the biological aspect, and mobile in the general sense, and whether benthos can be categorized as mobile from the point of view, the point of view of bilogy or in the general sense. Like that, Sir. 

YD:
So it can actually be both. Fish is obviously mobile. They’re mobile like us. They could move in great distances to avoid. If it cannot avoid, it’s because it only moves, maybe, just a few centimeters, their movement. That is why it is considered a good indicator species, because it is not mobile. Fish are different. Fish can move to avoid. That is why I said earlier that [the number of] fish became this much, maybe because they avoided unfavorable ecosystem. But this is sedentary, relatively sedentary there. Even if it moves it doesn’t move far, because it is an invertebrae. So it is not... but [fish] is a vertebrae. There are invertebrates and there are vertebrates. This does not have a backbone, so it is very slow.

PP2:
Alright. So according to the Expert’s opinion it cannot move indeed in... or this benthos cannot move its position there. So by the fact that it cannot move positions in the... even if it can, it cannot do so in a short time. By being buried by or being covered by the sediment mound within the area, if we can imagine, around three kilometers by one kilometer with the height of one meter, right? ... could it have caused damage, both physically and chemically, to the benthos first, Sir?

YD:
Alright. I have said, Sir...

HT:
Pardon me, Honorable Panel of Judges, let me interrupt. I object to the assumption expressed by the Prosecutor who stated the area of the mound as three kilometers by four kilometers. Where did they get the number three kilometers and four kilometers. Buyat Bay itself is not even three by four wide. 300 by 400 [meters] maybe. Thank you. 300 by 700 yes, maybe.

PP2:
So 300 by 700 [meters] with the height of 11 meters is comparable to three kilomteres by 1 kilometer with the thickness of one meter, yes?

MK:
Your Honors, objection, because you cannot make such a parallel. The [tailings] profile would be different.

PP2:
Alright.

MK:
The area would be different if you multiply it like that.

J III:
Come on, don’t do it that way. If you make it one centimeter [thick] then it would be so many kilometers. Don’t be like that. Just say the height is this much and the width is that much. So don’t invite any... I mean, sometimes the questions are too, how do I say... if the height is 700 meters, if it’s one centimeter, how many kilometers wide would it be? Don’t be like that. So what’s important, the sediment [mound] covers this wide an area, this length by this width, and this height. So as not to invite any... not to incite any problems, you see. So just do it according to what the facts are.

PP2:
Alright. Thank you. Benthic life in the waters of Buyat Bay, if they are buried by sediment 700 by 400 meters wide with the height of 11 meters, what will happen to that benthos? Can benthos there still sustain its life well?

YD:
Yes, it will die. Perhaps there could be several types... but it would die, because it’s too thick, right? Up to one meter. Eleven meters, it would die. It will not surface just like that... how many meters is it? Its depth range cannot go that deep. The usual depth of benthic life is not that much. Several centimeters and it would definitely die. It will very definitely die, and this is supported by statements, researches, by other people written in this book. It will die. Physically it will die. It will be disrupted.

PP2:
They will physically die.

YD:
And chemically they could absorb... could absorb anything that’s in there, because they are filter feeders, which could take in anything. Could absorb anything. It’s possible that other elements are absorbed. The elements contained in the mud could be absorbed. That’s why it could be studied... what is in there.

PP2:
Alright. The fact that that sediment, 700 meters by 400 meters with the height of 11 meters, was not formed in an instant, but was formed slowly. Every day it accumulates... every day it accumulates... every day it accumulates... Could it be that from this little by little [accumulation] it becomes like that, Sir? From that little by little, if there is sediment, no matter the content of that sediment, but that material is not... or that it is a foreign substance put in the sea... could that affect the benthic life?

YD:
That will affect, but to what extent it will? So like what was said by the Judge earlier, if it is thin... less than 1 centimetes for example... it will not. But if it buries it, it will die. Like that, Sir.

PP2:
If it is covered over it will die.

YD:
Covered... covered, but like what you said, how high was it... eleven something?

PP2:
The height is 11 meters.

YD:
With the height of 11 meters it would definitely be killed.

PP2:
Definitely be killed, yes, Sir? What if...

YD:
Yes. It cannot breathe, also... like I said earlier, its breathing apparatus could be covered by that mud, Sir.

PP2:
Yeah. If this benthos then dies, according to your best knowledge, how much time would it take for that benthos to be able to recover?

YD:
Ah, see, this is difficult to answer. This is really rather difficult to answer because there’s been no research, not yet a research that has studied this... including also researches cited in this book. The graph will decline, flatten, and expected to rise again. But we don’t know when it will rise again because there’s been no clear research on that. Because we should’ve monitored that, right? Monitor what year it was, and then continue monitoring every so many months, and then we can find out. There’s what’s called a succession. A succession is a step by step change, like in forest fires. There’s succession. Burned, died, but there’s some that grow back, then continue to grow, like that, yes? Or in a lake, a little going in, a little going in, succession, continues to change... I don’t know to what extent. So far my knowledge has not gotten there yet. Because I’ve also read in this book, Tailings and Mines, it also says so. There’s not yet anything on the rate that it can have a succession, going back again or recovering, how many years it would take. Thank you.

PP2:
Alright. This is based on research results and also documentary evidence entered in this court, that is, according to the AMDAL document page 4-157, PT NMR’s AMDAL, yes... that the baseline data indicated that in a monitoring post in Buyat Bay the number of benthic species ranged between 7 and 14 species. And then there was another research from the Integrated Team, the results of which we have also entered as documentary evidence, that in 2004, based on studies, the number... the number of benthos species only ranged between 1 to 4 types. What is the Expert’s opinion about the difference in the numbers of benthos species, and what [are the factors] that have caused the number to then decline?

YD:
Ah see, that is what was said earlier. So it turned out that due to the mud it has also declined like the case for fish. Fish fell from 59 to 13. Turns out it’s also similar [for benthos], from 14, 7-14 becoming 1-4. So it was reduced due to that... due to... as a result... because there is no more, what was it... what has affected it... that is because of accumulation of mud in there, tailings in there. That’s quite clear.

PP2:
That’s quite clear, yes? Because there is sediment or other matters which have entered the marine ecosystem.

YD:
... or to the seabed, the habitat of those organisms.

PP2:
To your scientific point of view, with the sediment that then covered benthos and disrupted benthic life, so that there was that result, the one where the species numbers declined... do you think that this sediment is the cause for [?] the environment of benthic live? [unintelligible sentence structure]

PS:
Your Honor, this question has gone astray. If it is asked whether that sediment is the cause of damage to benthic life, that’s not an opinion that is being asked, because here an Expert is being examined. This is about scientific calculation. Do not allude that sediment is the cause of the decline in benthos. You may just continue the question, but do not mislead the Expert. What’s being asked is a scientific opinion. Thank you, Your Honor.

J III:
Yeah, just avoid... I mean... the question, or the way of asking the questions. You ask a question which then causes, how do you say, protests from that side, protests from this side. I mean, let’s try to expedite this hearing. Just stick to the data.

PP2:
Yeah. Is it... let me rephrase the question so that it is clearer and perhaps more concise. Could that sediment, which is 700 meters by 300 meters wide with the height of 11 meters, from your scientific point of view, could it have caused the physical damage to marine life?

PS:
Your Honor. Again we object. We ask that it be made more clear. There are thousands of physical lives at sea. If I go to extremes, perhaps millions. Which physical lives you mean, so that this Expert is not misled? Thank you.

J III:
Try to have your questinos, I mean, Prosecutors... if we go on like this we won’t get anywhere.

PP2:
So actually we were about to ask that question in the next question but...

J III:
Just go straight to the question.

PP2:
And we ask that that question be answered. The physical issue will be [unclear]. That’s what we mean. But alright, it’s been cut beforehand, so...

J III:
So like that too. So Legal Counsel too, let’s see it, let’s see it first, let’s hear it first. Later which one will be... if it is more or less from whatever it will not... or maybe do it from defense... if we keep on going like this we’ll get nowhere, just going ‘round the cirle like this. That is why, actually, in principle actually, the questions asked to the Expert, the Expert should be the one explaining. So it’s not the other way around. Us explaining first, and then we make a statement. So it’s as if we’re the experts here asking these questions. So try to change it, invite a response, I mean, yes? So this Expert should be invited with a question so he could explain, and then... more or less like that, yes? So don’t be explaining to the Expert, and then you, whatwasit... So try to ask a question inviting this Expert to explain in length, you see. Right? So let’s not have it the other way around. Let him be the one explaining. Let the Expert explain according to his expertise, you see. Let’s see how you explain about this, for example. Like that, yes? That benthos was covered with a sediment with such and such dimensions. Will you explain about the situation there, and then invite him in to explain. Him explaining it, you see, yeah? Try to rephrase it, so there won’t be too many protests, because that is his opinion, right? So invite him to provide a lot of explanations.

PP2:
Alright, Sir. Let me repeat one more time my question. We’ve established the fact that there is sediment placed in Buyat Bay. Can that amount of sediment affect or cause changes to marine life?

YD:
Thank you. It was mentioned earlier about the decline in the types of benthos from 7-14 to 1-4. This happened also like I read in the Intergrated Team report... there was a decline or... there was a decline... or the diversity index of that benthos was low. This goes along with the high levels of arsenic in the... besides the physical, this also concurs with the high levels of arsenic in that mud. This, when compared to Ratatotok Bay as I read it, is far different. So it didn’t occur... the number. Here, pollution occured... here, pollution did not occur, looking at the diversity index of benthos that I read from the report.


That’s what I think. That was the effect of that one earlier... from the physical and also could be due to high levels of arsenic mentioned earlier. So indeed several researches, I think quite a lot... researches [unclear] or the Integrated Team or other teams... but the number was hundreds from the researches by those various institutions. This is what affected... one of the things that affected the existence or the decline of the biodiversity index of benthos... or the decline in the number of microorganism types in the seabed. That’s what I think.

PP2:
Alright, perhaps our colleague will continue the questions.

PP3:
Thank you. Expert, earlier you spoke a lot about benthos, where in Buyay Bay there has been change about benthos. What we would like to ask, why are benthic organisms good for use as indicators of pollution or environmental damage?

YD:
Yeah. Like I said earlier, it is sedentary, relatively sedentary. Secondly, it is also sensitive, relatively sensitive to pollutants. Thirdly, it is relatively [easy] to identify. I have said that too. It began in 1900’s. It was Peterson who first began doing quantitative research on that organism. Of all marine organisms, it was benthos that was first studied by... quantitatively, and those numbers were... by Peterson. That is why it continues until today. Thus far that is the best organism to be used as indicator species for pollution among all other seabed animals or seabed organisms, benthic organisms in the sea. Thank you.

PP3:
My last question. Expert, according to the testimony from previous witnesses in court, that corals in Buyat Bay did not change or are in good condition. What is your comment, Expert? Can sediment damage corals in the sea?

YD:
Yes, thank you. Actually, we must first look at where the location is. The location of the coral reef. Coral reefs will live well if there is sunlight, there is light penetrating down, usually tenths of meters down. Now, with the presence of tailings if it is on the bottom it will be covered, so it will be difficult for it to survive because it is covered by tailings, by high turbidity. Actually not just that... could also be plankton, benthos and other. That’s what I think. Depending on where the location is. If it is far, even if it’s in Buyat Bay, on the perimeter, it will live. Thank you.

PP2:
Alright. There is another question to the Expert, still to continue about the physical change, whether directly or indirectly. But  we would like to ask again the Expert, with that much sediment in Buyat Bay, parts of the seabed in Buyat Bay, can that affect the life of marine biota?

YD:
The quality, yeah?

PP2:
Yes, the quality of living organisms.

YD:
It’s like this. There’s this characteristic of mud... or of tailings, or even if there’s something in it... for example. It could be acute and it could be chronic. Acute means that it will die immediately. There are certain levels which could be deadly. But if it is low it will not die. It will still live. Fish can still live too, but it is possible that their reproductive ability drops. The growth rate perhaps normally could reach... let’s say fish could be 50 centimeters, but due to that chronic [charateristic] it could fall. The number of offsprings, perhaps usually so many thousands if fish, also drops. So it is such characteristics which... perhaps at a glance it looks alive, but actually it is chronic... it affects the characteristics, be it physiological characteristics or reproductive ability, growth rate and others, will be affected. That’s what I think.

PP2:
From the fact that we just revealed, based on AMDAL document, that there are around 7-14 types of benthos. And then in the research report of the Integrated Team in 2004, the number declined to around 1 to 4 types. In your Expert opinion, does this mean that there’s been a decline in the quality of life of marine biota?

YD:
Yes. I think there has been a decline in the quality, where previously the number was higher and so forth going back. That too, the 1 to 4 types, they didn’t die. But if I see that there’s acute and chronic characteristics, perhaps it didn’t die, but it’s reproductive ability, it’s ability to reproduce, will drop. Thank you.

PP2:
Alright. Thank you, perhaps from us that would be enough.

J III:
We invite the Legal Counsel for Defendant I or Defendant II, up to you how you want to do it.

LMPP:
Thank you, Your Honor, Public Prosecutors whom we esteem also. You said you’re an Expert. May we ask what’s your academic title?

YD:
Yes, thank you. First, I studied biology, Marine Biology at Padjajaran University, S1 [undergraduate]. For S2 [graduate] I underwent an S2 program, the Post-Graduate Program at Bogor Agricultural Institute [IPB] about Natural Resources and Environmental Management, at IPB. The third, the last one, I graduated in 1997 from Reading University, School of Animal and Microbial Sciences in England. This was about marine biology, I specifically studied the effects of heavy metals Cd and Cr on crustaceans, whether it was acute or chronic. I think that is it. Since the beginning, since undergraduate, I always tended to study about aquatic... never... I mean this is just for the lawyer’s information. Alright, thank you.

LMPP:
Alright. As an expert, may I know if you have ever written any scientific publications in the form of a book?

YD:
Not yet a book, but in the form of journals as well as proceedings, both national and international proceedings.

LMPP:
So you have never written a book, is that right?

YD:
Correct, correct, have not.

LMPP:
You said you were a member of the Peer Review Team, is that right?

YD:
Yes.

LMPP:
Member of the Peer Review Team. What year was that?

YD:
2004.

LMPP:
2004, until... ?

YD:
That was until August, about this time of the year, August. The letter [of appointment] was on 18 August. I was asked on 16 August, and then I replied on 18 August. So yeah, that was about two years ago. 

LMPP:
No, the question was from August 2004 until when did this Peer Review Team worked?

YD:
On until, until the report came about... until the report was produced.

LMPP:
How long was it?

YD:
The report... that was quite a while, until end of August.

LMPP:
So middle of August until about late August. That’s quite long, how many days was it?

YD:
Well, about two weeks.  

LMPP:
About two weeks. I will get into the meetings later. You said you were asked to become a member of the Peer Review [Team]. Who asked you?

YD:
I have explained that to the Presiding Judge... the Minister of Environment.

LMPP:
The Minister of Environment asked you. And were you as member of the Peer Review [Team] instated by the Minister of Environment?

YD:
There’s no letter, Sir.

LMPP:
No, my question was, you said that in order to become a member of the Peer Review Team you were asked by the Minister of Environment. You were asked. The next question is, when you became a member of the Peer Review [Team], was it also the Minister of Environment who instated you?

YD:
In a sense of instating I don’t think so, because the word is ‘instating’, well, how do you say...

LMPP:
Appointing.

YD:
If it’s appointing perhaps yes, because there’s a letter through the Deputy, the one through the Deputy.

LMPP:
That’s exactly what the question is about. Was it the Deputy Minister or the Minister who appointed, instated you?

YD:
We must check the letter.

LMPP:
Oh.

YD:
But what I remember, it was not signed by the Minister. Must check the letter. It’s just that when you say instating, honestly there’s no letter of instatement. But appointment or asking, there’s a letter.

LMPP:
You can’t even remember matters this simple, huh? I’ve got the letter in my hand, you know?

YD:
Yeah, that... that... It wasn’t the Minister of Environment who signed, right?

LMPP:
You said that it was the Minister of Environment who asked you. Here it’s Masnellyarti Hilman who asked you.

YD:
Yes, the Deputy.  

LMPP:
So which one is correct?

YD:
Yeah, that one is the right one. That is clear.

LMPP:
So this is the right one, yes? So what you said earlier was wrong then, yes?

YD:
Because she reports to the Minister of Environment, right? That’s my understanding.

LMPP:
Expert, you are not...

[Recording stopped]

LMPP:
… the Peer Review [Team] worked for about two weeks. Are you a member or the chair?

YD:
Team member, Sir.

LMPP:
Team member.

YD:
Yeah, team member.

LMPP:
Are you here representing the team or on your personal behalf?

YD:
I don’t think I’m here as a team, because I was not given authority by the team. I mean, the team is not even there anymore now.

LMPP:
And the answer?

YD:
On my personal behalf, Sir. [Representing] my expertise.

LMPP:
You said that the Peer Review [Team] worked about two weeks. Is that right?

YD:
Yes.

LMPP:
About two weeks. Could you explain to this court, how many times you attended the team meetings?

YD: 
We must look at the files again. I don’t remember how many times it was.

LMPP:
Fine. You don’t remember how many times the team held meetings where you were present.

YD:
Yeah. Because those meetings... what I remember is that we’ve had a meeting at the Hotel in Purwakarta which was called Raddison. Then there was also one at the Minister of Environment’s office. There was one.

LMPP:
Alright. You don’t remember how many meetings you’ve had. Fine, my next question. You reviewed documents. What documents did you personally review? Could you mention?

YD:
Wah, we must also look it up in the notes. May I look? Even though there were nine but I don’t remember all the titles.

LMPP:
The ones that you reviewed?

YD:
Yeah. Everyone read all [reports].

LMPP:
No, I’m not asking about other people. I’m asking you personally, because you are here not representing anyone else, but on your personal behalf.

YD:
Yes.

LMPP:
What research reports or documents you personally reviewed yourself.

YD:
Yeah, including also that research I mentioned earlier, WALHI... that that is also incuded, we must relate it, Sir, relate it with what the causes were. I also read Evan Edinger’s writing about arsenic.

LMPP:
So it means that a Peer Review is reviewing documents?

YD:
Yes, correct.

LMPP:
Not reviewing someone else’s books or opinions. That’s different, right?

YD:
Correct.

LMPP:
The question was, which documents you reviewed? What you just told us, I only heard it was WALHI research. This is what was debated. My next question then, was it only WALHI’s report that you read?

YD:
There was also research by Evan Edinger, Doctor Evan Edinger, Sir, about how much arsenic is contained in that mud.

LMPP:
Oh, that’s the book written…

YD:
Not a book, that’s a report, Sir.

LMPP:
Research report?

YD:
Research report. That report was from Dr Evan Edinger for PT NMR, if I’m not mistaken, yeah. The one in May 2004.

LMPP:
So you read those two?

YD:
Yes.

LMPP:
Alright. Did you read anything else to make up your opinion?

YD:
Yeah, also... there was also research conducted by... because it’s also my field... the one by Pusarpedal Team. There was also one by Pusarpedal Team.

LMPP:
Oh.

YD:
Yes.

LMPP:
Seems like you don’t quite remember what you reviewed.

YD:
Yeah, because it was two years ago, Sir.

LMPP:
Oh, alright. Two years ago.

YD:
Our ability to memorize has limits. As humans I think that is normal.

LMPP:
Yes, alright. Yes, it’s human to forget.

YD:
If I read it again, look at it again, perhaps I could remember. But now I don’t.

LMPP:
Right. Let me go back a bit about your expertise. What is your actual expertise? What was it again, what biology?

YD:
Marine biology.

LMPP:
That is your expertise?

YD:
So it’s like this, Sir. That... my assignment was by a Decree from the Minister of Education & Culture [former name of National Education Ministry], in the field of Aquatic Ecology. There’s a decree.

LMPP:
The Decree from...?

YD:
From the Minister of National Education, because I am an employee of [the Ministry of] National Education. So think of it that way, because there’s that Decree.

LMPP:
Would you say it again, your expertise, sorry.

YD:
Aquatic Ecology.

LMPP:
Aquatic... that is your expertise and that is indeed your expertise, right?

YD:
Right, in waters. But if you look...

LMPP:
 But if you look at the decree [sic] from Masnellyarti here... your name is Dr. Yayat Dahiyat, right?

YD:
Correct.

LMPP:
From UNPAD, right?

YD:
Yes.

LMPP:
Here you are referred to as expert in environmental toxicology. So which one is correct?

YD:
It’s like this, Sir. I said... when I told you my dissertation was about the effects of heavy metals, cadmium and chromium. So that is toxicology.

LMPP:
No. So you told us your expertise referring to the letter from the [Ministry] of National Education. But here you are an environmental toxicologist. So is this two different things or two similar things?

YD:
Two synergetic things, synergetic.

LMPP:
Synergetic. So it means two things but in synergy, regarding how they work with each other. But still, it’s two different things. Isn’t that right?

YD:
Aquatic ecology, as the umbrella, is very large, Sir.

LMPP:
Yeah, alright. That will be judged in this court. Expert, you said you never been to Buyat, right?

YD:
Correct.

LMPP:
And you only read documents you mentioned earlier. There were two that you could recall exactly: WALHI and Edinger.

YD:
Evan Edinger.

LMPP:
Evan Edinger.

YD:
And also Pusarpedal, Sir. 

LMPP:
Did you read that WALHI research?

YD:
I did. It is in the... in the...

LMPP:
No. I know where it is, but did you read that research?

YD:
I did.

LMPP:
You did. Who were the researchers?

YD:
One of them was from IPB, Dr. Djoko Purwanto.

LMPP:
Alright.

YD:
WALHI worked together with the Marine and Fisheries Faculty of IPB, the late Dr. Djoko Purwanto.

LMPP:
When was that research conducted by WALHI?

YD:
What year was it? It was before 2004, Sir.

LMPP:
Alright. Where was the research done?

YD:
Well, in Buyat Bay.

LMPP:
In which part of Buyat Bay?

YD:
Gee, if it’s already...

PP1:
Interruption, Your Honor. I think we’ll...

J III:
Let’s do this, can you answer that or not? If you forgot just say so, so we can move on, yes?

LMPP:
Yeah, answer like that.

J III:
Just like that. No need to dispute it. Will be a time waste if we fight all the time. So you have the right to answer, you also have the right not to answer.

YD:
Yes, thank you.

J III:
[If you] have forgotten, just say you forgot. Rather than taking time thinking about this. Time goes on, right? Please continue.

LMPP:
Alright. Expert, we need to know this, because the basis for the expert statements you have made in this court, you have said repeteadly that it was WALHI research. So we need the information about how far do you know about that WALHI research? So that we could conclude if you opinion is based on accurate data or not. Isn’t that right Expert? Please answer.

YD:
Yeah, so we can tell the accuracy by looking at who the researcher was.

LMPP:
I will ask later, you’ll answer, you’ll explain that later. Fine. So you don’t know the location and not the year too, more or less. Could you explain about the sampling [methodology] used in that research to draw such conclusions?

YD:
Cannot either. Forgot. 

LMPP:
You forgot the sampling?

YD:
Yes, I forgot the sampling.

LMPP:
So then how could this court trust your analysis and conclusions while you don’t even know what the sampling was like.

YD:
Well, from the results, Sir. From the results.

PP1:
Your Honors, another interruption, Sir. It’s been explained earlier that he is a member of the Peer Review Team who conducted his review based on existing documents, the research of people who went to the field. But if... I say this is not [unclear] if they want to ask the Expert about the details of what was done by researchers who went to the field. The Expert has repeatedly said that he did his research and came up with the conclusions based on research documents.

J III:
Yeah, I know. Here’s the thing actually. The Legal Counsel Team also wants to ask about the same thing actually. Four is two plus two, three plus one, 1½ + 2½ . It’s all the same. So the result of, whatisit... what did they use to come up with such a conclusion, that is the Legal Counsel’s question. It’s still around there. It’s the same with the question from the Prosecutors earlier. That is why I said earlier, there’s a way to arrive at 4. It’s impossible that 4 came out on its own. That number four must have come from 1½ + 2½, 2 + 2, 1 + 3, right, like that? So the question from the Legal Counsel is still around 1½ + 2½. I think this is still relevant to us.

PP1:
But if the questions is whether he has seen the sampling...

J III:
No.  

PP1:
In what points the research was?

LMPP:
Mister Prosecutor...

J III:
Not that. It’s like this. There are reports, right? Say, Team 1, Team 2, Team 3... there were nine teams, right? The Legal Counsel meant he certainly has read those reports. So this question is around WALHI. For example, the first team is WALHI’s. So have you read or not this WALHI report? So I think this is still relevant.

PP1:
Yes, correct. But reading it in detail, Sir.

J III:
Well, it has to be detailed if you’re reviewing.

PP1:
But if, for example, he did the review and is being asked to explain in detail what he may have done?

J III:
No, but if his response was like that, because it’s been two years, he can no longer remember that, naturally he would say that.

PP1:
Ah see, that’s what we mean. 

J III:
Yeah. But we cannot stop the Legal Counsel from asking that. 1½... he says 4, that is a fact. But if he answers that “I have read all nine Research Team reports, but since it has been two years, if I was asked about each detail, my ability is limited.” Well, he could answer it that way. So there’s no need to quarrel over this. So let’s not... I mean, the Presiding Judge here is now trying to resolve these issues now. So the Judges look at whether something is relevant or not, yeah? Because it’s... it’s natural that he forgot, because it has been two years, right, and nine [teams]. And his job is not just about review, he’s also a lecturer, preparing this, preparing that, depending on his memory. So please Sir, yes? I’ve reminded you earlier that if you’ve forgotten then say so. But the problem is that you, certainly as a professional, certainly have read it. But if you were asked to recall the research results, well, you, as a normal human, it’s impossible that you can recall each and every detail, right? So just answer it like that, no need to quarrel over this. That’s what I think, yeah? So if he forgot, respect the fact that he has forgotten. Just that.

LMPP:
Alright. We will make note of that, Your Honor. Perhaps I should begin with another question, before I continue my earlier question. You said you were a member of the Peer Review Team. I don’t need to ask about the ‘peers’, I’d ask about the ‘review’. Could you explain what were these review activities? What were the activities?

YD:
Well, it is to study, to read, to analyze and also to discuss, as well as produce the results, how to...

LMPP:
So to read, to study... and what do you mean by studying?

YD:
Reading, reading and more reading, to find what the important points are. 

LMPP:
Now, by studying it do you mean you read carefully all parts of the report before drawing conclusions?

YD:
Yes, there are a number of things that according to...

LMPP:
Answer my question first. Answer my question.

YD:
Yes, correct.

LMPP:
You said that you read, studied, discussed and then you made conclusions. Was that really how it was, or was there anything else? Alright...

YD:
Yeah. Discussion, for example.

LMPP:
Alright. I will begin with reading. Did you read all contents of the document that you studied?

YD:
Yes. In general all of it, Sir.

LMPP:
Alright. After you’ve read it, you then analyzed it. What do you mean by that analyzing activity?

YD:
That’s got something to do with conclusions. Ah, so this...

LMPP:
No, the studying... after you read it, then you analyzed it. What do you mean by analyzing?

YD:
Well, reading it better.

LMPP:
Reading it better.

YD:
Not [unclear] just like that, right?

LMPP:
Alright. And then you would discuss it?

YD:
Discuss it with the team.

LMPP:
What’s been read and studied would then be discussed. And then...?

YD:
... there was a report from the Peer Review Team. 

LMPP:
Ah, so I will be asking questions according to the activities which you have just told in this court. A certain research will always have data or sampling data. In the research that you have read and discussed, that WALHI research, could you explain, was there sampling conducted? How many?

YD:
I forgot, Sir.

J III:
Forgot.

LMPP:
Forgot, huh? I see. You don’t know?

J III:
He said he forgot.

LMPP:
You’ve forgotten, yeah? Fine. If you have forgotten then what was the basis for the analysis you gave when the Public Prosecutors asked you in this court? And now you have forgotten what the sampling was.

YD:
Pardon me, Sir?

LMPP:
You said that you have forgotten the sampling, but then earlier you volunteered your analysis. You’ve been volunteering your analysis throughout. Now, what is the basis for you to provide your analysis while you don’t even know what the sampling was, you forgot.

YD:
Yeah, but with regards to those numbers, Sir. The analysis was on the data, the analysis was on the data.

LMPP:
But sampling IS data! I ask about sampling, you said you don’t know, you forgot.

YD:
Sampling, uh... analysis of the data.

LMPP:
I asked you about the data, you don’t know. What you’ve analyzed, you don’t know.

PP1:
Interruption, Your Honors. At this moment he’s forgotten, but at that time he remembered and made conclusions. Do not compare the present with the past.

J III:
Enough, do not quarrel! I have said earlier that this Witness has read all research documents. He’s forgotten. Forgetting and not knowing is different. That is why he did say, hih did say something earlier that if it is shown to him again, it will all come back, it will be clear again. Something like that, yeah? So don’t be too, how do you say... Legal Counsel, yes? It’s natural that he’s forgotten, yeah?

LMPP:
Alright. I will move on to... so you don’t know the data, the sampling. I will not continue about that any longer. So please correct it, not that he doesn’t know, but [he’s] forgotten. Very well. Right? Not that he doesn’t know, but forgot, yes, right Expert? Expert, have you heard of the National Geographic magazine?

YD:
Yes.

LMPP:
Could you explain what magazine that is?

YD:
Oh. Regarding magazines, I personally have not... have not read National Geography [sic].

LMPP:
But to your knowledge, what magazine is that?

YD:
About geography internationally, including also existing research.

LMPP:
Including also existing research.

YD:
There is.

LMPP:
Ah, so a magazine that publishes researches. Is it often quoted in scientific publications or scientific discussions?

YD:
Yes. Certainly as a... say, a researcher must include that, must include it in international journals, be it national journals or international journals, as a comparison. Because one research could be contradictive to other people’s research. Could contradict or could support others’ research.

LMPP:
So that is scientific. Your explanation, it was scientific, right?

YD:
Yes.

LMPP:
Expert, could you look at this magazine in my hands now?

YD:
Yes.

LMPP:
What is the title?

YD:
National Geographic from...

LMPP:
Could you... could it be handed...?

YD:
Yes.

J III:
Put your feet down.

YD:
Sorry, Sir.

LMPP:
You could hold it, but don’t close the bookmarked page, I’ve got something to ask. Let’s see. You may hold it, may read it, may look at the title. Please read the title first, so that we can hear it in this court. The title first, the cover.

YD:
National Geographic Indonesia.

LMPP:
And Your Honor, this is one of the evidence we entered, PT-128, so that the Public Prosecutors could follow. Could you read the bookmarked page? Would you, Expert, the one bookmarked.

YD:
“Five years on, Buyat has become a successful habitat for coral reefs. The survey was conducted by Sam Ratulangi [University] in September 2005, finding up to twenty [unclear] species and 12 species of coral fish which have made those waters home, including 50 genus of rocky corals, 44 of which are growing well in the rip belt [sic, unclear] of the genus acropora, stylophora, porites and montipora.”

LMPP:
Very well. What do you think, Expert? Thank you very much. So how was it again?

YD:
Yeah, that could just happen, but, like I said earlier, in what location was this done? Which location was it? In a certain topography, at certain depths, where sunshine is abundant, yes, okay, I agree. Agree. But you also told the Public Prosecutors, if I’m not mistaken, at certain depths, yes, okay. At other depths [it] is not possible.

LMPP:
Alright. This was done together with this. I would like to show. Do you dive?

YD:
No.

LMPP:
You never dove, looked at benthic life, planktons, fish in the sea, yes? You’ve never, yeah?

YD:
Benthos... well, like I said, no, right.

LMPP:
I would like to show a slide, behind you. This is the site of the tailings we discussed. Permission, Your Honor. So this was the picture taken there. This is called Buyat Bay, the place of the tailings we talked about. Yes, 400 meters from where the tailings are. What is this, Expert?

[Video of Buyat Bay is shown]

YD:
Yes, a coral reef.

LMPP:
Well, that’s the situation there. You may move your chair if you would like to see more clearly.

J III:
Here’s the thing now, what is the relevance of showing this to him? And we don’t know in which location this was? In what part of Buyat Bay? That is why, actually, the other day we should have gone there and dived together to see what’s happened in Buyat Bay. But someone objected the other day if we had gone to see the situation in Buyat Bay. But enough of that. So now... no, the problem now, if we are to show this to the Expert, I mean, what’s he going to say? Yeah, so that is why... but alright.

LMPP:
This was witness Lalamentik, who was inside... alright. If Your Honor has gone there. Very well.

J III:
We’ll go diving together.

LMPP:
There’s a second slide. Please have a look. If it becomes unnecessary to watch, well, just stop it. Do you know who’s in that photo? Do you know, Expert?

YD:
Yes.

LMPP:
Who is that?

YD:
The President of Republic of Indonesia.

LMPP:
Oh, yes. This was in Buyat Bay.  

PP2:
Could we please speed this up, Your Honor. If this is how it goes, better if they tell first the purpose and then show the picture.

J III:
What’s the question you want to ask? Hold it, hold on a moment. What is the question you want to ask by showing this slide to the Witness, to this Expert? So just that. So we could see what the relevance is. What is it, by showing this slide, what’s the intention? 

LMPP:
The Expert talked about fish earlier. And then this slide shows that it’s also talking about fish. Is he of the same opinion or not? More or less like that.

J III:
Actually it’s like this. So this Expert has not directly seen life in Buyat Bay, right? So if he’s told that this is [the situation] in Buyat Bay, such and such... because he... unless he had dived in Buyat Bay in the past, and then this is shown. Oh, but this is different than when I dove there. This could be not in Buyat Bay. If that’s the conclusion then we should go there to dive together. So that’s how it is more or less, right Sir? So what is the question actually?

LMPP:
So my question was, Your Honor... because he spoke of fish in Buyat Bay, but it was based on reports, a report from WALHI, as he said, which he no longer remembers. Then this slide shows the situation in the field with regards to the fish and it shows fish. So does he concur with this, more or less? If this question is not allowed, then we’ll just stop here.

J III:
Not that it is not allowed...

LMPP:
Or if the Public Prosecutors object, well, we can end it here, Mister Prosecutor. Let’s leave it up to Mister Prosecutor.

PP2:
We actually object because this compares two things: one, a fact, the other, about documents.

LMPP:
Documents, huh?

J III:
So it’s like this, actually. It could as well be possible that the data given to the Peer Review Team is wrong. Actually, to check the veracity of that data, actually, it would be better if the team makes conclusions by going to the field.

PS:
If Your Honors’ conclusion is like that, then we’d agree with that.

J III:
This is not an issue of agreeing actually. This is only an issue of trusting that data. Is the sampling data accurate or not, true or not. However it is, this was based on data presented, more or less like that, yes? 

YD:
But sorry... also, here also I don’t know if this is truly in Buyat? That’s not certain also. It could as well be in Jakarta, the picture is like that.

J III:
In Pulau Seribu, right Sir?

YD:
Yes, Pulau Seribu. I don’t know the specificities of Buyat. Buyat’s characteristics should have been shown. This is hard, all of this. 

J III:
Yeah, yeah, enough.

LMPP:
So Mister Prosecutor objects, yes? Up to them, Your Honor. Perhaps there’s nothing more, enough from me, Expert.

J III:
The Legal Counsel for the Defendant...

MK:
Thank you, Your Honors, for the opportunity. Expert, earlier you recalled reading a document or research by WALHI and another research by Edinger. Are you aware that PT NMR’s AMDAL, which was approved by the Government, had anticipated that benthos will be buried and within one year it will recover? Have you, Expert, read PT NMR’s AMDAL document?

YD:
Not up to that number.

MK:
I was not asking to that number. Have you read the ducument, that PT NMR’s AMDAL which has been approved by the Government had predicted that benthos [will be affected] by PT NMR’s operations?

YD:
Yes, will be affected.

MK:
No, I’m asking, have you read the AMDAL? 

YD:
AMDAL in its entirety, I have not. No.

MK:
Never.

YD:
Because there are many members in the Team, so we split our tasks.

MK:
In the Prosecutor’s... in the Peer Review recommendation there is an AMDAL study on gold mining activities of PT NMR, which was one of the considerations from the Peer Review report. And now you’re saying that you have never read the AMDAL. 

PP1:
Interruption! The Expert said he has read the AMDAL but not all of it.

YD:
Because we split the tasks.

MK:
Split the tasks. It’s just that there’s a part about benthos, and he did not read it. Oh, I see. Okay. And secondly, have you read... and we have entered this as evidence T1-101B... PT NMR’s mining closure program which stated that the organism most sensitive to tailings placement is benthos and that it is predicted that it will recover in less than one year? Have you ever read the mining closure documents which has been approved by the government?

YD:
No.

MK:
So the Expert is not aware that the impact on benthos has indeed been anticipated before PT NMR commenced operations?

YD:
Because I may also have a different opinion about that number, that one year number.

MK:
No, I’m only asking, do you know about it or not?

YD:
No.

MK:
Oh, alright then. Thank you.

PS:
Your Honor, we ask your permission to continue with the questions from Defendant II. Expert, before I begin, if there are questions from us that intend to recheck, do not interpret it as doubting your expertise. Sorry, but that is not the case at all. It’s just that we... and as scientific community we can discuss anything, whether your conclusions are accurate or not. We look at it from various sources. So please be patient and don’t be prejudiced. Thank you for this opportunity, Your Honor. We will begin the questions.

Expert, you have stated earlier that one of the Peer Review tasks was to study nine research reports. Of those nine researches was it only WALHI’s that discussed benthic life? Please answer. Expert, are you alright?

YD:
Yes, yes.

PS:
Please answer.

YD:
Yes, what I read was…

[Recording stopped]

YD:
Just the title, but not that.

PS:
What were the titles of the other eight?

YD:
Ah, many kinds, Sir, many kinds.

PS:
Of those eight, there is none… nothing in those discussed benthic [life]?

YD:
There were some about fish, but not benthic.

PS:
About benthic [life].

YD:
Benthic and fish from Pusarpedal. I remember that.

PS:
There was none, alright. In the Peer Review metholody there was an agreement that each would study their own fields. Your field… what was the more specific field you were tasked by the Peer Review Team?

YD:
Well, like I said, marine biology.

PS:
About marine biology. Did the Peer Review Team, and or yourself, study the documents pertaining to marine biology in the AMDAL of PT NMR?

YD:
No, Sir.

PS:
You did not read it. Isn’t it part of the Peer Review task to study, that all research results must be compared with previously existing conditions so that it is more scientifically complete?

YD:
Well, I think I did say it earlier. I forgot, but I think I said that benthic [life] in AMDAL was mentioned as 7-14, right?

PS:
Yes.

YD:
Declined to 1-4, right, Sir? That’s clear.

PS:
Alright, alright. Did the Peer Review also assessed and analyzed the validity of the data presented by researchers from a scientific point of view?

YD:
You mean the AMDAL Team, Sir?

PS:
No. You were given nine research reports... and my question is not that hard... to assess other people’s research. The nine research reports you studied, did you study the system and research methodologies they used as part of your review? That’s my question.

YD:
Yes, yes.

PS:
Including whether those teams, those researchers, have used proper procedures, proper research methods. Did you review that?

YD:
Yes, yes.

PS:
That means you also read the sampling data they took, especially in WALHI report.

YD:
Yeah, I said I forgot, Sir. We must be able to trust other people.

PS:
Alright, you forgot.

YD:
I think their expertise is proven.

PS:
Enough, that’s enough. If you forgot then you forgot, there’s no explanation to it. We understand that you forgot, because we also forget, Sir. No need to force it. You have forgotten what the sampling method used by WALHI was. Did you know that WALHI used the data of 59 types of fish, that they took it, interpreted it from AMDAL and not their own research result? Do you know that?

YD:
AMDAL?

PS:
Didn’t know?

YD:
I didn’t.

PS:
Didn’t know. Did you know that when they interpreted the number 59, that was not the types of fish but the number of individual fish caught, in English? You don’t know that either, do you? So then where WALHI’s data [came from], their use of the data… so that means you did not study their sampling methods then? 

YD:
I can’t answer that.

PS:
Oh, you cannot answer. That’s alright if you cannot answer. Good. So 68, yes… So let me explain. There were 68 so-called individual fish in English which was translated into 68 types in Indonesian. But that will be our business with the Panel and the Prosecutors [to resolve it]. So the data used by WALHI said that 59 fish were taken, referring to the baseline data mentioned in the AMDAL. I thought that the Expert as a [member] of the Peer Review Team reviewed that too. While you yourself have acknowledged that you also reviewed their methods so that it could be judged whether it is scientifically valid. That’s what we know.

Now, my next question. You said that it would depend on the content of the tailings, whether the tailings have acute or chronic chemical characteristics. Is this according to your knowledge or expertise or did you read this in the literature, the results of those nine researches?

YD:
The acute and chronic?

PS:
There are two [characteristics], acute and chronic.

YD:
That is my knowledge.

PS:
Oh, according to your knowledge.

YD:
I have told this to the first lawyer.

PS:
Yes, right. But was the source your own scientific knowledge?

YD:
Well, first of all from books, from lecturers, which then developed into…

PS:
No, I mean, when it comes to your testimony here, we concluded that what you gained from school is expertise or knowledge, not based on research data from the Peer Review Team, right?

YD:
It is not.

PS:
It is not. Does that apply to all tailings or only certain types of tailings?

YD:
Here I made… now, alright, let me read it again. For arsenic, there is [unclear] arsenic. It says it clearly, in Alaska, in Alaska… may I read it here? In this book it says there is acute and chronic characteristics. Sorry… so this is Environmental [Protection] Agency Criteria for Water. Acute, chronic for As(III) is 360 ppb. As(V), which is less toxic, is 850 ppb. For chronic criteria As(III) 190 ppb. Because chronic is not deadly.

PS:
Yeah. So you got that from your knowledge, yeah?

YD:
Yes, correct.

PS:
Yes, in the knowledge, yeah… but for tailings in a certain area, in order to know if the tailings in one area is the same as in others… you said that tailings are different. In order to know if it is chronic and acute, that can be done based on literature, measuring the real item? 

YD:
Pardon me?

PS:
I mean, could you justify that… let’s say, for instance, in Buyat Bay. The arsenic is this much by reading literature. Do you need to take measurements of the tailings to see if it has acute or has chronic [characteristics]? Do you need the empirical data to support it?

YD:
Yes.

PS:
It is necessary?

YD:
Could be necessary, could be not, to justify… but based on literature also, there is 10% of inorganic [arsenic] that is toxic.

PS:
Yes, but that...

YD:
Yes, that.

PS:
So that one, generally speaking, is your expertise.

YD:
Yes.

PS:
I just took an example, right? Let’s take the example in Irian Jaya, or in Bangka, there are also a lot of tailings, according to earlier witnesses, there are a lot of tailings. The question is, in order to find out if it is acute or not acute in the stuff that has tailings down there in Bangka as a result of tin mining, do you need to conduct research, or is it enough to rely on expert information such as in your Peer Review?

YD:
Well, actually to be sure you must measure it.

PS:
Thank you for that too.

YD:
It would surely have to be measured because it must determine the As(V), As(III).

PS:
Right. Very well.

YD:
But generally speaking, even though As(V) is toxic...

PS:
Yes.
YD:
So let’s just say that everything is toxic. That is toxic.

PS:
Yeah. So scientifically speaking As(V) is toxic. How do we write As(III)? Could you tell us? 

YD:
As(III).

PS:
As?

YD:
As(V).

PS:
The five?

YD:
Five roman numeral [V], like that. Because it would be different if we go further. To write Cd(II) like that, but Chromium (III) should be written as such. Ask a chemist about that, I am not…

PS:
Yeah, yeah… oh, you’re not a chemist?

YD:
I’m not.


PS:
But why do you talk about As?

YD:
I have said this from the beginning, Your Honor. Biology is even more clear, as I said Sir…

J III:
Yeah, actually it’s been explained to the first Legal Counsel. That is why it was compared when he was appointed as a toxicologist, whereas he is not a toxicologist.

PS:
Then we ask that this Expert’s testimony which talks about chemical expertise, which categorizes arsenic, which has acute chemicals, be retracted. Because if you talk about acute and organic that is already testing the scientific aspect and judging it with expertise… based on chemical expertise. That is what we would like to clarify, so that it doesn’t stray back and forth. I think it would be more appropriate to be more focused on marine life. So there were things which strayed, but it’s been said anyways. This is what we would like to clarify so that we all know. There was also testimony, when the Prosecutors asked, which has strayed away from this Expert’s field. So we should all be informed now that discussions about chemistry is not this Expert’s field. Very well.
J III:
But if it’s got to do with benthos I think it is still part of marine biology.

PS:
Yes.

YD:
Sorry, Sir, may I explain briefly to clarify it to the first lawyer?

J III:
Yes.

YD:
… that in my doctorate study I researched the acute and chronic [characteristics] of cadmium and chromium, even though I am not [a toxicologist] but I do know acute from chronic, cadmium and chromium.

J III:
Well okay. Nonetheless, you’re not a toxicologist?

YD:
No, not into chemistry, I’m not… honestly, I am not, but I do know what acute and chronic characteristics are. I said that earlier because I understand…

J III:
So that is general knowledge then, yes?

YD:
Yes, correct.

J III:
… that a marine biologist must know.

YD:
Ah, that’s right Sir, that’s right.

PS:
See, Expert, this is how we ask questions. When you enter into a field which is not part of your expertise, we would ask for clarification, because that will become the basis for us to draw conclusions. We do not want to be lost in the expanse of information. Did you read the documents as part of your team or did you personally [read] the RKL/RPL reports submitted by PT NMR every month to the government? Sorry, every quarter. Please.

YD:
I did not, Sir.

PS:
You did not.

YD:
Someone else did, someone else.

PS:
In the RKL/RPL report… you did say that in the AMDAL there was a mention of a decline in benthic [population], but how it recovers, how long it would take for it to recover, there was no research. I would like to inform you that PT NMR’s RKL/RPL, since mine closure to this very day, even three years after the mine closed, also tests for benthic [population]. There is a report in there that the quality of benthic life even improved. The results of UNSRAT research throughout years of mining there indicates that the condition of benthic [life] there has even improved. Was that also part of your study in the Peer Review Team?

YD:
No, I don’t think so.

PS:
Not included?

YD:
Not included.

PS:
Is it possible that your conclusions… I say ’possible’… will change if you include other data that could balance or overturn that information? Is it possible scientifically?

YD:
Correct. It’s possible. I did say it to the first [Legal Counsel] that it could be compared. Could be compared where the location is. But we must take into account where the location is, because there was research earlier that the Judge showed… I also said earlier that there’s been a decline in the biodiversity index to -1 of that benthos in Buyat. The location was near the tailings.

PS:
Alright. You could see… could analyze that when benthic [life] is buried, two things could happen, depending on the physical location in the field, the thickness, and so forth. It could also survive and absorb elements in the environment…

PP2:
Your Honor, if possible, could we go straight to the question, because like the case with us earlier, this could be considered as making their own conclusion.

J III:
Yeah, actually, since the early trials I have already said it, but in practice both have always asked, explained to the witnesses, not asking questions. Please, just ask the question.

PS:
Yes, thank you. I was explaining this, Your Honor…

J III:
Let the Expert explain.

YD:
You Honor, may I have some water?

J III:
You may, you may. Please, Sir. That is your right, your human right. If you don’t drink it’s dangerous.

YD:
Thank you.

J III:
Please. Yeah, just continue the question. What is it you want to explain here.

PS:
Alright. Earlier you… I’m only repeating what’s been explained previously before forming a question, not forming a question first and then… actually. So you said earlier that the thickness, as asked by the Prosecutors, could cause benthos to die or they could survive by absorbing the surrounding chemical condition [sic]. My question, in order to know the extent of benthic [life] dying, how much benthic [life] is buried, and how much survived, do you need to conduct research which requires empirical data? 

YD:
Oh, clearly. There has to be sampling conducted.

PS:
In the nine sets of data [sic] that you studied, did they report that they have conducted studies on the benthic [life] condition on the seabed, in the tailings of PT NMR, or just in general terms?

YD:
That was in the last report from the Technical Team, Sir, which I referred to earlier. I would repeat it again. It showed that in the tailings mound there has been a decline, to 1-4. Also a decline in the diversity index, where the index was below 1. That indicates pollution, you see. I’m aware that he did the latest sampling, as far as I know.

PS:
Alright. We’re not clear which report you are referring to.

YD:
It’s with the Presiding Judge.

J III:
Where, in here?

YD:
Yes.

J III:
In here, he says.

PS:
I would like to ask once again. The presiding Judge has showed a document which you referred to as the Technical Team Report. Is that really the Technical Team Report?

YD:
Which one, Sir? That one?

J III:
Correct, yes? This one was the Technical Team, right?

YD:
Yes, that is the Technical Team.

PS:
Are you sure you’re not wrong? 

YD:
No.

PS:
You’re under oath.

YD:
Yes. The Technical Team of the Integrated Team. You may look at it there.

PS:
So the Technical Team or the Integrated Team?

YD:
KLH research report. One team consisting of a number of experts. What is this?

PS:
My question is short. You said that that was the report by…

YD:
… the Technical Team.

PS:
You are under oath here. 

YD:
Yes, right.

PS:
We’re talking about facts here, not opinions.

YD:
Yes.

PS:
What if that is the Integrated Team report?

YD:
The Technical Team.

J III:
Let’s see. Maybe it’s different here. Have a look. 

YD:
In there, Sir, in there says…

PS:
P4.

[The document is checked by the Panel of Judges, Legal Counsel, Prosecutors and the Witness]

PS:
When you were asked by the Panel of Judges, that the Technical Team was formed first, or the Peer Review Team first, and then the Technical Team, or how was it? We ask for your clarification, I can’t remember precisely.

YD:
The Peer Review Team, Sir.
PS:
Technical Team first?


YD:
Peer Review Team.
PS:
Peer Review Team first and then Technical Team, yeah?


YD:
But at first they were one.

PS:
At first they were one, is that right?

YD:
Yes.

PS:
Is that right, Expert?

YD:
Yes.

PS:
Still remember, huh?

YD:
Yes.

PS:
That you didn’t forget, huh?

YD:
Yes, because there were many members. When it came to Peer Review Team, it became small.

PS:
Alright. Let me show you… actually you should hold one in your hand. If you have it, please look at page 20.

J III:
It’s there.

PS:
Chapter II.

J III:
Page 20, Chapter II.

PS:
Or just begin with Chapter I, page 3, last paragraph.

YD:
Chapter?

PS:
Chapter I, last paragraph. Could you read the last paragraph, page 3. Introduction, yes, last paragraph. Read it aloud. Do you still stand by your testimony or not? Can you still read it or are you still taking a break?

YD:
Hold on, which one is this?

PS:
Last paragraph. Chapter I, page 3.

YD:
Based on the assessment results…

PP2:
Your Honors...

YD:
Based on the assessment results…
PS:
Based on the suggestion...

YD:
Oh, that is not the last paragraph. This is the last paragraph.

PS:
Yes.

YD:
Yeah, that one, right?

PS:
Last paragraph.

YD:
Yes.

PP2:
We think the Legal Counsel should just read it, so that… I mean, when it’s clear, then the Expert can comment on whichever part. And to see if the documents held by the Legal Counsel and the Expert are the same or not, right? This could confuse the Expert, right? So if it is allowed, let the Legal Counsel ask what needs to be asked to the Expert.

J III:
No, let it be read by the Legal Counsel, and he’ll look in that book while checking it. Let’s see, you follow.

YD:
Yes, yes.

PS:
You read and follow, okay?

YD:
Yes.

PS:
”By the suggestion of the Minister of Environment’s Guiding Team…”

J III:
Have you found the sentence? Up… go on.

YD:
Yes.

PS:
”… to request the Head of the Technical Team to be present at UNSRAT meeting and also to form a Peer Review Team about the Handling of Buyat Case whose main tasks include conducting reviews on studies by government institutions, universities, NGOs as well as PT NMR.”

You need to underline that. PT NMR’s data should have been reviewed as well, as far as the Peer Review Team’s tasks are concerned. That is one thing that I would like the Expert to know, yes? The Peer Review Team in the seminar on 23-25 August 2004 had given a report on the results of their review about the legal aspect of the pollution case, destruction of Buyat Bay environment by stating that PT NMR has violated the regulation of law regarding B3 wastes by disposing of tailings waste which contains B3 waste without a permit from the Minister of Environment and Bapedal. My question… I reminded you that. Was it the Technical Team or the Integrated Team that was first formed which then split into becoming the Technical Team? Or was it the Technical Team first and then that Technical Team was split to form the Integrated Team? Please, could you explain?

J III:
Which one first, the Technical Team or the Peer Review Team?

YD:
Ah yes. If that is the statement, then it’s the Technical Team first, but was there already the Chair of that Technical Team Seven [sic]. The Technical Team had existed but were the members… I don’t know…

J III:
No, the question was… you are still saying that the Peer Review Team came first, and only then the Technical Team. Or after that sentence was read you then changed? If you are still sticking to your opinion, well, there’s no problem.

YD:
Well, here’s the problem, Sir. So at that time we first worked in the Peer Review Team, and the The Technical Team worked, becuase [they were] to go to the field, right, Sir?

PS:
Alright.

YD:
So the Team went there. I went there. In the letter… I don’t know which letter, but I received it on 16 August, the letter for the Technical Team on what date… not a team member, you see. So I give up then.

PS:
Alright. That’s alright if you differ. That is just to clarify. Let me continue my question. The last thing was about benthic [life] and depths. Do benthos need… life at certain depths needs sunlight?

YD:
Yes, must be, Sir. Oxygen needs to be on the bottom.

PS:
That’s one.

YD:
There has to be oxygen. Has to be. Sunlight… because it’s an animal, not a plant. If it is a plant, clearly there has to be, if it’s a plant, because it needs it for photosynthesis.

PS:
Yes.

YD:
It cannot, it’s alright… because it’s an animal, right?

PS:
Alright.

YD:
Animals could… even in deep sea they could live, right?

PS:
Alright. You said that tailings… even though according to what you’ve read, like what the Prosecutors asked… do not come in at once, but with step by step, little by little. So by the placement of tailings, all benthic [life] around the mine footprint, the tailing footprint will not move? You said that they would avoid because there is no more nutrients there. If it’s fish and other marine animals, perhaps you could explain, they move away, or shift away from the tailings in steps? I mean, those tailings did not just get there at once. In the scientific method, in your expertise, is it possible that the benthic [life] there also moved away from the tailings there?

YD:
It’s just that there is not yet any research on that which says that it actually can move up to so many meters, or however far it is. Because, like I said earlier, it is relatively sedentary. Unlike fish.

PS:
Relatively sedentary.

YD:
Fish is highly aggressive. They could avoid. So that is why… does it… that is why it is used as indicator species because it is relatively sedentary, Sir.

PS:
Relatively sedentary?

YD:
Relatively sedentary, yes, because its movements… we can’t clearly tell if it’s moving or not, whether it can go as far as 10 meters or 11 meters. See, there’s been no research. I think that’s how they say it, relatively sedentary. That is why it is used as indicator species to tell pollution?

PS:
That means it does not have the capacity to avoid from the accumulation… even though the tailings accumulate slowly on the sea bed, or say sediment. What if it happens… or comes from the river sediment? Would existing benthic [life] also be buried?

YD:
Oh yes, could be, could be, Sir.

PS:
Very much possible?

YD:
Very much possible, very much possible.

PS:
The potential is the same as placing tailings on the sea bed, right?

YD:
Could be, it’s just that what is in the mud?

PS:
Yes.

YD:
And how far, uh… how much mud is in that river? That needs to be clarified.

PS:
So it means it needs to be clarified.

YD:
Yes.

PS:
So it needs to be measured too, right Expert?

YD:
Yes.

PS:
You can’t say that the condition in one area is like this. The condition is like that, if you don’t conduct empirical measurements. Right, agree, yes? 

YD:
Yes.

PS:
Please answer, do not just nod.

YD:
Yes, yes.

PS:
So we can note it down, right?

YD:
Yes.

PS:
You’d be answering, and then it is written here ”nodding.” C’mon, that is ridiculous, right? 

YD:
Yes.

PS:
Alright. You said earlier that there was a degradation in the environment, or pollution of the sea. What calculations did you use to be able to say that the water or the marine aquatic environment has been polluted? Or what sort of environmental damage you used as academic criteria? What rules or standards? Please do tell.

YD:
Well, the standard used was that standard, the diversity index, the diversity index of that benthos. This indicates – we can read about that in this book – that the diversity index of benthos near the tailings [pipe] mouth is less than one. That indicates high levels of pollution.

PS:
In the tailings [pipe] opening it is less than 1?

YD:
Yes. And then it goes on to… there’s more you can read in here.

PS:
Like that, huh?

MK:
Honorable Panel, before the Witness continues with further questions from us, would it be possible to conduct Friday Prayers first? Thank you.

J III:
Ah, so are there still many questions? If there’s much more then we’d have to stop it. We’re being respectful of our colleagues here, including Mister Purwanta here, who has been late to two previous Friday Prayers, so that he won’t be late now.

PS:
There’s still plenty, Sir.

J III:
Well, let us adjourn for now, yeah Sir? And you, Witness, so you can go to Friday Prayers too. Do also have lunch so we can resume in a fit condition.

[Recording stopped]

J III:
So you’ve had your lunch already, right Sir?

YD:
I have.

J III:
You’ve prayed, yes. So you have. So we will continue. But beforehand, I would like to remind both the Prosecutors and the Legal Counsel that the questions... go straight to the question, yeah? Actually we can see what this Witness’ testimony is about. Certainly about the Peer Review. So don’t... so just ask around those results, yeah? So if this is too, how do you say, all over the place so that it’s... I mean, the results of this Team is here, in this evidence. We can look what the results were. Similarly with the second witness, so we can conclude quickly today, so that in the next session we can plan to examine the Defendant, right? So that our use of time will be more effective and efficient. So we’ll let the Legal Counsel for the Defendant continue their questions.

PS:
Thank you, Your Honor. We will continue with these questions with Your Honors’ permission. Expert, you have said that you used WALHI data to compare the research results, that there’s been a decline in fish types or fish species. In English it is species, in Indonesian perhaps it would be incorrect to say genus, yes, or species, genus. I mean, you’re the expert. Here, before we ask, we would like to show this to the Expert, information and an original table. What the Defendant understands now, as a foreign investor, he received the AMDAL in English back then. Sorry, I would like to show for a moment what we have highlighted here. Expert, you may look. Give it to him, move forward.

J III:
What is it? About AMDAL, yes?

PS: 
AMDAL. We would like to get an assessment from...

J III:
In which part of the AMDAL, so we can immediately…

PS:
Let’s see, Sir, what page is it?

YD:
4-156.

PS:
4-156, AMDAL 4-156. That is in English, or perhaps in Indonesian, the numbers have changed. You too… after looking at the highlighted parts, would you look at how many types of fish on the left, in the left column, from top to bottom. That is 11 types of fish. In the Indonesian version of AMDAL, it is on page 4-161. That, yeah, there’s only a little difference in the use of the word ’ekor’ [tails, or individual fish] and types or species, genus… the translation, yes. So that is just for your information. So there were 11 because they were listed in that column, the types of fish. Just an FYI. Haven’t asked a question yet. Could you return that to us, Expert. Done, yes, Expert?

YD:
Yes.

PS:
Yeah, so we aren’t asking about the accuracy of that data, but the method of assessment. Please return that to us, Expert. So you have said that the results of WALHI research… that there was a decline from 59 to what number was it?

YD:
68.

PS:
68 becoming… ?

YD:
59.

PS:
59 becoming… ?

YD:
13.

PS:
Becoming 13. In the baseline data, when AMDAL was compiled there were 11 types of fish, which then became 13, is that a decline or a rise?

YD:
No, actually, we must make a parallel comparison too, Sir.

PS:
Yeah.

YD:
The comparison must be parallel, must be proper.

PS:
Similarly, when you received the report from WALHI, you must also make a parallel comparison, right?

YD:
Yes.

PS:
Gotta be fair, right?

YD:
Yes, correct.

PS:
So let us not… the data from PT NMR… this has been approved by the government, y’know Expert? This has been approved by the government involving various experts, you know? So we can’t be sure if their report is accurate or not accurate, but all we know is that their report is like you assessing that WALHI report, right? The validity and the veracity of data prepared is not your responsibility, correct?

YD:
Yes.

PS:
Similarly with WALHI report. Right, yes? In the system of assessment, yes, Expert? In the Peer Review?

YD:
59 becomes 13 here.

PS:
Yes, correct. Just asking for clarification, so that there’s no discrimination as to providing a judgement, Expert. Alright. So in terms of the number of species, there’s been an increase from 11 to 13, yes?

YD:
Yes, when you compare it with that data.

PS:
Yes, correct.

YD:
When compared to that number.

PS:
Yes, because this is also government’s numbers. Alright. Expert, did you have in your hands the results of what you call the Technical Team? Could you look at Chapter II, page 21. So that it’s more accurate, perhaps earlier on page 20. A bit before that, the scientific basis, theories used for that formula?

YD:
Which one, Sir?

PS:
The results from the Technical Team, Chapter II, page 20 of 24 pages.

YD:
Yes.

PS:
You got it, Sir?

YD:
Yes, yes.

PS:
There, in number 1, the method for evaluating risk of fish consumption. Found it, is it there?

YD:
Yeah, yeah, but I don’t, Sir… I don’t want to answer this.

PS:
No, but in this team you did not take part in the discussion?

YD:
Right, did not discuss.

PS:
Did not discuss, huh?

YD:
Right.

PS:
Okay, just checking.

YD:
Yes.

PS:
And then could you also look in Table 3.8, Chapter III, page 34.

YD:
What page, Sir?

PS:
Chapter III, page 34. Found it, Expert?

YD:
Yes.

PS:
Yes, this is the calculation for organic arsenic.

YD:
Sorry, here too I did not take part. That means there is a relation between that one earlier with this one.

PS:
So no, yeah?

YD:
I’m not authorized to make that judgement.

PS:
So no, huh? You don’t want to get into that.

YD:
Yes. This is a different area [of expertise].

PS:
Yes, alright. Expert, you said earlier that to see whether there has been a decline, one of which is types of fish, declined... and perhaps benthic life, yes, if I didn’t get it wrong... the decline that you mean here, what are the aspects that you look at to see whether there has been a decline in the [quality of] marine environment?

YD:
Ah, this one…

PS:
No, it’s not there any more… we’ve moved on to a new topic. It’s a different topic. Now we’re talking about your expertise.

YD:
Yeah.

PS:
Earlier you testified, explained when asked by the Prosecutors, in order to know if there has been a decline in the quality of marine environment, one of the [indicators] is when the fish [numbers] have declined, and the possible cause for that decline is because they migrated because there is no nutrition, right?

YD:
Yes.

PS:
That is what I understood. So now my question, what are the criteria used in Indonesia to tell if there has been a decline in marine quality? Alright, please.

YD:
Yeah, like I said earlier, that there are a number of parameters, including chemical, physical and biological.

PS:
Could you, could you go back a little… what you’re saying now, what aspect is this? Your scientific research aspect or from the regulatory aspect applied in Indonesia?

YD:
Yeah, I think that is my expertise aspect, that in order to tell if an ecosystem has been disrupted, there are a number of ways.

PS:
Yes.

YD:
I think I’ve said this from the beginning.

PS:
Yes.

YD:
Could be from the physical perspective, chemical and biological, you see?

PS:
Yes.


YD:
The physical barometer is finished. There’s a very long list.

PS:
Yes.

YD:
There are also a number of biological [indicators].

PS:
Yes.

YD:
For example, for drinking water, bacteria [indicator] would come out in Government Regulations.

PS:
Yes.

YD:
In the most recent regulation, there’s also a quality standard for the sea and plankton, right?

PS:
So do you need to study all of it first and then draw a conclusion, or is it enough to just look at the plankton?

YD:
Well, it’s better if there were several. I mean like this. There are several which can best tell, by using the ’cross out’ sign. This system is adopted from America, yeah?

PS:
Yes.

YD:
From US EPA year 1977.

PS:
Like what… from where… okay, then. How is it done, what’s crossed out?

YD:
It is calculated. The levels are calculated… Each parameter is calculated how much there is… whether it has exceeded the quality standard or not, yeah? That’s one of the ways. There are also others, by setting international agreements… agreements that the diversity index, for example… I mean, we don’t have it yet, not yet.

PS:
Not yet, huh?

YD:
Doesn’t exist yet.

PS:
We haven’t made it, yeah?

YD:
Yes, doesn’t exist yet. So it doesn’t exist, but it can also… 

PS:
But you just said that at least there is the quality standard, yes?

YD:
Yes, quality standard exists.

PS:
Quality standard… could be compared with a quality standard?

YD:
Yes.

PS:
What do you know about how to compare? Do you need to include baseline data and compare it with the most recent or how can you tell? 

YD:
Yes, actually [to tell] if there is change, one must look at the initial and the final.

PS:
So if there is no initial data, then you cannot make a comparison with the latest data?

YD:
It’s rather difficult to determine it. But one can also look at the impact, the latest, what the latest impact is, right?

PS:
Yes.

YD:
Can tell from that.

PS:
In finding out about the impact, Expert…

YD:
Yes.

PS:
… you said that there has to be initial data compared to the present, up or down, right?

YD:
Yes.

PS:
In order to obtain such data, do you also need empirical studies, taking samples and stuff?

YD:
Yes, that’s what’s done.

PS:
It’s necessary, yes?

YD:
Sorry, Sir?

PS:
Necessary?

YD:
Necessary.

PS:
Yes, enough. Necessary. If that is necessary, what is it necessary for? Is it in order to obtain accurate data? And how long should it be done so that the research on a certain sea is accurate, according to your expertise?

YD:
Indeed one research can take a long time, Sir, because it also depends on the seasons, depends on when the research is conducted. Could be all things. It’s possible, right?

PS:
Oh. So if you go there for one hour, take the benthos from the sea in Buyat, you can’t tell that… yes… or a certain area, for example?

YD:
Yes.

PS:
It must be continually, routinelly monitored?

YD:
Yes, multiple sampling. Can’t be a one-timer like this.

PS:
And representative of seasons, yes?

YD:
Yes, and representative of seasons. But at least there has to be several studies, right?

PS:
Yes, alright. Thank you. In your Team, in the Peer Review, was there anyone from the legal background involved in the Peer Review?

YD:
I think there was, Sir.

PS:
There was, huh?

YD:
There was.

PS:
Did you also hear anything in the discussion what they said… actually, what were the standards used for pollution or the degradation of the quality of marine environment, according to Indonesian laws?

YD:
Oh, no. Sorry, I didn’t take part in that.

PS:
Oh, you weren’t there, huh?

YD:
That was separate, right?

PS:
Yeah, just for your information. There’s Government Regulation 19/1999, paragraph 4, in order to know if a sea is polluted… here, we’re talking about law, not a seminar. So now we need legal data, which concerns the law, to find out if sea is polluted. So you say that there’s been a decline, according to you knowledge. Let me tell you that according to law, an environmental pollution occurs only if there was a decline in the quality of water from the previous condition, the quality of coral reef growth has declined from the previous, and mangrove… that’s been established. For water there are four. So that is according to law. But you are not a lawyer. We’ll just let you be, so that’s alright.

YD:
Yes.

PS:
Alright, Expert. For the last time. Alright… I asked for clarification earlier, just about one thing. In order to know if there has been a decline in the quality of environemnt, research is required, a field research of the place where it happened. There should have been a study, isn’t that right, Expert?

YD:
Yes.

PS:
Yeah, thank you. Enough.

J III:
Anymore still?

HT:
Still a little bit of questions, Your Honor.

J III:
A little or one?

HT:
A little.

J III:
Oh, a little. Please.

HT:
Alright, thank you for your permission, Your Honor. Before I ask questions, I would like to tell, for Witness’ information, existing facts that are indisputable in this court. It is a fact that PT NMR has been conducting mining activities in Minahasa region. The tailings from that mining is placed in a seabed in Buyat Bay. Before conducting mining and placing tailings in Buyat Bay, aspects of that tailings placement were presented and informed in the AMDAL, and it was also revealed that the effects of the tailings placement will cause a decline in benthic life and so forth.

This AMDAL was then approved by the government, including the placement of tailings, also approved by the government. And then along the way it was also proven that, in preparation of mine closure, it was proven that benthos underwent succession, if I may borrow the Expert’s terminology. There is proof of that.

So now, in this hearing today, the Witness was explaining about the effects of tailings, that there will be a decline in benthos, which has been anticipated in the AMDAL anyways and approved by the government. My question is simple. As an Expert who knows benthos and one who has read books about tailings, are you aware of any submarine tailings placement method that does not impact benthos?

YD:
I don’t know the answer.

HT:
Don’t know. Thank you. See, that was all the question. Thank you, Your Honor.

J III:
Finished, yes? So we invite the Defendant, if you’d like to ask questions or respond or comment on the Witness’s [testimony].

PP2:
Honorable Panel of Judges, perhaps there’s one more thing before we go to the Defendant. We would only like to ask the Expert… earlier the Expert mentioned about research conducted by Evan Edinger. I just got the photocopy here, Sir.

J III:
I haven’t even allowed you to ask, and you’re already asking! You ask for my permission first. Wait. I have not even given you permission just yet. You asked for permission, right? And I have not allowed. Because I already allowed the Defendant. That’s why. So just one question, yes?

PP2:
Not a question, actually. Just a confirmation.

J III:
Yeah, whatever. Make it short. Hold on a bit Defendant. Please.

PP2:
Is this what you meant?

YD:
Yes.

PP2:
A study by Evan Edinger?

YD:
The one mentioned earlier.

PP2:
Thank you. We will enter it as evidence.

J III:
Just turn it in as evidence, yeah. Okay, we invite the Defendant to ask questions or respond to the Witness’s, uh, Expert’s testimony.
RBN Questions & Comment

RBN:
Thank you Your Honor. I have a few questions before I draw any conclusion.

HS:
Terima kasih Yang Mulia saya mempunyai dua pertanyaan sebelum memberi kesimpulan saya.

RBN:
As a member of Peer Review Team would it be normal to check data in references to ensure accuracy and conclusion within a report?

HS:
Sebagai seorang anggota Tim Peer Review apakah bukannya normal untuk mengecek dan memeriksa acuan-acuan referensi guna memastikan ketepatan data dan konsistensinya?

YD:
Yes.

J III:
Do you need to check it first, or don’t?

HS:
Yes the answer is yes.

RBN:
Okay.

YD:
Yes, would be better that way.

J III:
Yes, must check it.

RBN:
As an academic is it proper to draw conclusions from unpublished papers such as WALHI, Edinger or Raja Siregar, when they’re not even experts in the field which they are writing?

HS:
Sebagai seorang akademikus apakah tepat untuk mengambil kesimpulan-kesimpulan dari kertas-kertas yang belum diterbitkan seperti dari WALHI atau Edinger atau yang lainnya yang belum diakui secara internasional?

YD:
None were published internationally. None were published.

HS:
It is not published, was not published.

RBN:
That is correct then, ok thank you. In your earlier testimony you may have mentioned the fact that the fish left Buyat Bay because of the turbidity in the sea. I’d like to call your attention to the data that was presented as part of your Technical Team Report.

HS:
Sebagai bagian dari pada kesaksian Anda, Anda menyebutkan bahwa terjadi penurunan ikan antara lain karena terjadi tingkat kekeruhan yang meningkat saya ingin Anda memperhatikan data dari Tim Teknis.

RBN:
And with permission can we just show it on the screen please.

HS:
Dan dengan izin Yang Mulia kami mohon menunjukkan di layar.

RBN:
If you looked at the data that you evaluated on your Technical Team Report you will notice that 50% of the deep water samples that were taken were actually below detection limit and the rest are roughly a little over 1 ppm.

HS:
Apabila Anda memperhatikan data yang Anda kaji di sini maka Anda melihat bahwa kebanyakan berada kurang dari 50% di bawah deteksi eh di bawah limit atau batas deteksi dan yang lain adalah di bawah.

RBN:
So that data does not support the conclusion that the fish would have left because there was water turbidity in the water, is that correct?

HS:
Jadi hal itu tidak mendukung kesimpulan Anda bahwa ikan meninggalkan daerah karena terjadi kekeruhan?

YD:
This is because PT NMR has closed down.

HS:
This is because PT NMR has been closed down.

RBN:
I beg to differ. We were discharging tailings until October.

HS:
Saya berpendapat berbeda dengan Anda karena tailing masih tetap dibuang sampai bulan Oktober, itu bulan Agustus.

YD:
No, I heard it was 31st of August.

J III:
Well, enough. That is the fact anyways.

HS:
Until October.

J III:
You only [read] reports, right?

YD:
Yes.

RBN:
Okay, thank you, can you skip to the next, uh, one more slide. Also the fish are pretty good and big in Buyat Bay. That means there has to be smaller fish for them to feed on.

HS:
Ikan di Teluk Buyat cukup besar seperti bisa terlihat di sini hal mana saya pikir berarti bahwa ikan yang besar tentu hidup karena makan ikan-ikan yang lebih kecil.

RBN:
Okay, next slide please. Also I think the Peer Review reviewed the whole of our RKL/RPL data and if you can see, this is the baseline data with 11 species as was indicated earlier in this discussion. This data is actual data from the RKL/RPL reports. I do not see any decrease in the concentration of fish on Buyat Bay.

HS:
Dan sekali lagi karena Anda mengkaji data kami sebelumnya maka Anda bisa lihat bahwa pada data rona awal keadaan ikan kita ada di sini dan setelah itu dalam RKL sudah menunjukkan bahwa angka-angka jauh lebih besar kami tidak melihat, saya tidak melihat terdapatnya penurunan dalam jumlah ikan.

RBN:
What would be your opinion on that data please.

HS:
Bagaimana pendapat Saudara Ahli.

YD:
Yes. But it fluctuates.

HS:
Ya but that is fluctuating.

J III:
He says fluctuates.

RBN:
Ok thank you, next slide please, next slide please. I know in the references in the Technical Team Report it often refers to something called the polluted sediment, actually, from the ASEAN Marine Water Quality Criteria 2004.

HS:
Saya tahu bahwa di dalam Laporan Tim Teknis selalu disebutkan, sering disebutkan adanya kriteria ASEANyang ada di sana.

RBN:
Next please.

HS:
Yang berikutnya.

RBN:
And again, yet, if you go to the ASEAN website...
HS:
Tapi apabila Anda pergi ke website dari ASEAN.

RBN:
Next slide... and look at the marine water criteria variables.
HS:
Dan melihat dari variasi daripada kriteria air.

RBN:
I cannot find even arsenic listed in the water, much less sediment.
HS:
Saya tidak bisa menemukan arsen dalam kriteria ASEAN tersebut apalagi sedimen.

RBN:
So did the Peer Review Team actually check the references as listed in the document?
HS:
Apakah Tim Peer Review mengecek dokumen dengan benar seperti yang disebutkan di dalam dokumen mereka?

YD:
This is one I don’t...

HS:
I did not.

RBN:
No but did your team member check the…

HS:
Tapi mungkin Anda tahu bahwa anggota tim Anda yang lain mengecek atau tidak mengecek.

YD:
I don’t know.

HS:
Ya, I don’t know.

RBN:
Okay, anyways, that has been presented into evidence, our evidence number T-I-102a.
HS:
Itu telah diserahkan sebagai barang bukti T-I-102a.

RBN:
Next slide please.

HS:
Slide berikutnya.

RBN:
Is it also the responsibility of Peer Review Group to actually check the mathematical calcultions in the table?

HS:
Apakah bukan diharuskan Tim Peer Review untuk mengecek juga hasil-hasil perhitungan matematis daripada table-tabel yang disajikan?

YD:
No.

HS:
No.

RBN:
Is that not the responsibility of the Peer Review Group?
HS:
Apakah itu bukan tanggung jawab dari anggota Tim Peer Review?

YD:
No.

RBN:
Ok, thank you, next slide please.  Is it also important when you review a document as a Team to check for consistency in descriptions and applications.

HS:
Apakah bukan menjadi tugas daripada Tim Peer Review untuk mencek konsistensi daripada dokumen-dokumen yang diajukan di dalam Tim Peer Review tersebut.

RBN:
As you can see here there is many inconsistencies from the different pages within the book.
HS:
Di sini terlihat banyak tidak kekonsistenan pada halaman-halaman dalam buku tersebut.

RBN:
And that in turn makes the mathematical calculation unacceptable and not understable.

HS:
Dan itu menyebabkan kesalahan-kesalahan pada perhitungan-perhitungan yang kemudian tidak dapat diterima.

RBN:
Is that not the responsibility of the Peer Review Group?
HS:
Apakah itu bukan tanggung jawab dari anggota?

YD:
No, no.

HS:
He said not.
RBN:
Ok next slide please. Then how, as an expert witness, would you explain that actually Buyat Bay waters, when compared to the Pacific Ocean, the Atlantic Ocean, the Japanese Coastline, the Florida Coastline and the English Channel, has actually got lower levels of concentration of arsenic?
HS:
Kalau begitu bagaimana Anda bisa menjelaskan atau bagaimana pandangan Anda bahwa konsentrasi arsen di dalam air laut Teluk Buyat jauh lebih rendah daripada dalam lautan Atlantik, Pasifik, Lautan Pesisir Jepand dan di Inggris?

YD:
In which report you mean, Sir?

RBN:
Pardon me?
YD:
In which report?

HS:
In what report is this?
RBN:
This is the last sampling that been placed in the evidence.
HS:
Ini pengambilan sampel terakhir yang kami lakukan di Teluk Buyat.

YD:
No, I don’t.

RBN:
Okay, thank you.  I have no further question.
HS:
Saya tidak ada pertanyaan lagi Yang Mulia.

RBN:
I reject this Witness’s testimony.

HS:
Saya menolak kesaksian dari pada Saksi ini.

RBN:
The Peer Review and Technical Team Report are fundamentally flawed and an embrassment to the government and the scientific community.
HS:
Kajian dari pada Tim Peer Review dan Tim Teknis adalah penuh kesalahan dan merupakan suatu hal yang sangat memalukan Pemerintah dan komunitas ilmiah.

RBN:
Thank you, Your Honor.
HS:
Terima kasih Yang Mulia.
J III:
So I think enough. There’s no more that we will… thank you for coming to be heard as Expert. Finished.

YD:
Yes, thank you.

J III:
Next witness.

PP2:
Witness or Expert Dr Asep Warlan Yusuf, SH, MH, will you please enter the courtroom immediatelly?
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DR. Asep Warlan, SH, M.H. 
[The Witness enters  the courtroom]

[Recording stopped]

J III:
So before I go on and ask questions to you… actually from several court sessions we’ve had, the experts… it seemed that the experts, so-called experts… it seems some are partial to this side and others to the other side, yes? I ask you, as an expert, no matter who will be benefitted or harmed by your testimony, that is not the issue here. What’s important is our expertise, that that is our knowledge.

AW:
Yes.

J III:
So I’ve seen this a number of times. I saw experts from here, experts from there. It looks as if it’s no longer about expertise, if I look at it, ha ha ha… If it follows expertise, we could care less about who’s going to benefit from our testimony, but merely that it is based on our expertise, yes?

AW:
Yes.

J III:
So I ask you as an expert, yeah, to follow your expertise in earnest. So don’t be concerned about the effects of your testimony. That’s not neceesary. Except that it is our knowledge, it is your expertise. Like that, yes?

AW:
Yes, Sir.

J III:
Earlier you said, you specialize in what area again?

AW:
Administrative law.

J III:
Administrative law. I think the Prosecutors brought you as an expert in administrative law because the other day there was also one presented by the Legal Counsel, yes? So certainly the Public Prosecutors would know better what is it that’s going to be told according to this Expert’s knowledge. Please.

PP2:
Alright. Thank you. Let us go straight to the Expert, yes? Expert, perhaps even this court has not yet understood what state administrative law is, which is your expertise. Would you please explain in brief about what state administrative law is to this court?

AW: 
Yes. State administrative law briefly or concisely is a set of legal principles, legal principles, legal instruments that pertain to four things. That is, first, pertaining to executive powers; and second, pertaining to state administrative functions; the third is about the institutional bodies, the government structure; and the fourth is the relations between citizens and the government. I think in general that is the definition of administrative law.

PP2:
In general there are those four items, yes? Could you provide an example, to make it clear, could you give examples for each? What is meant by managing relations, take the fourth as an example, relations between the government and the individual or legal entitites?

AW:
May I begin from the bottom?

PP2:
Yes, you may.

AW:
Regarding executive authority. That means that administrative powers is focused on, directed towards the discussion about authority, the holder of executive authority, which, according to Constitution, is the President and his staff. And then the second, in the context of governance, meaning, administrative law studies a country in motion, in its functioning state, the state in motion, the state doing its work. As we know, in that context, it is about how, for instance, the management functions, law enforcement functions, executive functions. The third relates to the organs, what the organs are, what the structure is, what the relations between one institution and the others are, what the authority is and so forth. The fourth, what is the relation between citizens and the state? How the state or the government functions to provide protection to citizens, provide services to citizens, enforcing and creating order. That is the objective of state administrative study. Like that, Sir.

PP2:
Very well. There is one interesting point in the objective of administ… the study of administrative law. There was the authority to regulate… including the government’s authority to regulate?

AW:
Yes.

PP2:
Or to make, perhaps, certain regulations, yes? 

AW:
Yes.

PP2:
So now, are permits, certain permits, also part of the study of state administrative law?

AW:
Correct. In the study of state administrative law, one of the things is permit/licensing law. That is one of those we call special administative laws, you see. So it is part of administrative law study, that is, licensing/permit laws, Sir.

PP2:
Licensing/permit laws.

AW:
Yes.

PP2:
Yes, we would like to know first of all, from the point of view of state administration, what is a permit?

AW:
A permit is a state administrative decision issued by an authorized official to individuals or civil legal entities to conduct certain legal acts, where that act is basically prohibited by administrative law, so that act becomes legal. Therefore, a permit is a government instrument that is juridically preventive in nature that is utilized as an administrative law tool and functions to control the conduct of the society. More or less like it, Sir.

PP2:
That is the definition of a permit?

AW:
Yes.

PP2:
What about the form of the permit itself?

AW:
A permit is issued in writing… issued by a state administration official, and is concrete, individual and final in nature and gives rise to certain legal consequence to the individual or the civil legal entity.

PP2:
Is there a legal basis for the fact that a permit must be in writing, with the nature of being concrete, individual and final, and that it gives rise to legal consequences? Is there a law about that?

AW:
As explained earlier, the definition of a permit is that it is a state administrative decision, so the reference would be the Law concerning that, which is Law No.5 of 1986 concerning State Administrative Courts. It says that a permit, or a permit as a decision, must meet those five aspects: written; issued by state administrative officials or bodies; in the context of state administrative law; concrete and final, and; gives rise to legal consequences, both on individuals or legal entities. So the basis is Law No.5 of 1986.

PP2:
Alright. So regarding requirements, the first thing about requirements is that it must be written. Does that mean that all permits that fall under the umbrella of state administrative law must be in writing?

AW:
Yes. If we refer to the article provided under Law No.5 of 1986, if a permit is… and if a permit is a state administrative decision, then a permit must be in writing.

PP2:
Can a permit as a state administrative decision be issued orally?

AW:
If we refer to that definition it can [not? Chk tape], Sir. The definition of a permit like I just explained, a permit is a government instrument, juridical preventive. The important words here are ’juridical preventive’… that is utilized as a state administrative law principle, as an instrument of state administrative law and as a controller of society’s conduct, then it must be written, Sir.

PP2:
Must be written.

AW:
Yes. A permit must be written.

PP2:
Alright. And then the purpose of permits, what is actually the purpose of permits?

AW:
The most important function of a permit is… because it is a government instrument… then it must be utilized as a tool to regulate the society or as a [unclear]. Why is it called a regulator? Because the law regulates conduct. The law regulates acts. Therefore, if it is not regulated by a permit that it may very well cause negative impacts on the society, environment, and such... Therefore, a permit functions as a government instrument that is issued to individuals as a control on society’s behavior, so the acts become legal.

PP2:
Very well. In the begining the Expert had also stated that a permit can be categorized as a state administrative decision. Why does it fall under the category of state administrative decision?

AW:
Because, according to those elements, Sir… according to the characteristics of a state administrative decision… or basically what I mentioned earlier, that it must be written, issued by state administrative officials or bodies in the context of state administrative law, not in the context of criminal law or civil law. And then that it must be concrete, individual, final and gives rise to certain legal effects on individuals or civil legal entities. So with those characteristics, a permit is the same as a state administrative decision.

PP2:
Yes, and then what are the juridical aspects of permits, Sir?

AW:
A permit has juridical aspects because it is a government instrument that legalizes certain legal acts by the society. And that is, first, that a permit must have a purpose. A permit must have a clear purpose. The second, a permit must have an authority, the permit issuer must have the authority to issue that. The third is about the substance. The substance of a permit is to conduct something, prohibit something, obligating something that is preventive in nature. And then, permits have procedures, be it administrative, technical, juridical. And a permit also has the enforcement aspect. There is enforcement procedure. So those are the legal aspects of licensing or permits. 

PP2:
Can a certain permit, a certain permit, be categorized as a state administrative decision?

AW:
Yes.

PP2:
In those permits must there be strict sanctions included in those permits?

AW:
Yes. A permit is a legalization of an act. Legal in a sense that it concurs with the law, concurs with the law, follows the purpose. Therefore, it must include clauses of prohibition, obligations held by the individual concerned. As far as sanctions, that must refer to laws and regulations. So a permit will not include sanctions, but for sanctions it will refer to existing laws and regulations, you see. That is why according to law there are levels at the central government, regional. But permits would clearly include prohibitive norms, obligatory norms for the permit holder, and the sanctions will be governed by laws and regulations, or refer to laws and regulations.

PP2:
So as far as sanctions, they will not be part of the permit itself?

AW:
Yeah, yeah, because sanctions relate to the conduct. So there will be laws that govern the conduct.

PP2:
Alright, now there is something here that we have entered as documentary evidence, the letter from the State Minister of Environment/Head of Bapedal No. B1456/Bapedal/07/2000 of 11 July 2000. Would you please have a look at this letter?

AW:
Yes.

PP2:
Based on what…

J III:
Hold on there. Actually before you hand it you must ask for permission from the Presiding Judge, yes? There’s protocol. And then the second, say what the evidence number is, so that the Registrar can note it down.

PP2:
That is...

J III:
Well, alright… no, no, no I mean when you want to hand something to whoever it is, ask for permission first from the Presiding Judge. What evidence number is this?

PP2:
This is already evidence item, evidence item…

J III:
Yeah, I know. What is the code number?

PP2:
Actually we have not…

J III:
Oh, you have not assigned a code?

PP2:
Not yet a code.

J III:
Okay, continue, continue.

PP2:
Which is… because this came from the investigators.

J III:
Just continue, yeah.

PP2:
Thank you, Presiding Judge, yes. Expert, would you read that letter carefully, Expert? And after that we would ask the Expert, permits, which fall under the category of state administrative decision, is one of the examples like the letter in front of you now? Is that a permit?

AW:
If I look at the substance of the letter from the Minister No.1456, it seems like a response to an application filed by the Chief Director [sic] of PT NMR to the Minister of Environment. And here it also mentions that PT NMR, as referred to in this letter, is allowed to dispose of waste if they meet the following conditions. One, the tailings waste…

J III:
He asked you if that is a permit or not?

AW:
Well, if I read it here one by one, this is not a permit.

J III:
Not a permit, right?

AW:
Not a permit.

J III:
So the question was about a permit. So that is not a permit, he says.

AW:
That is…

J III:
No need to continue if it is not about a permit.

PP2:
But there was testimony from fact witnesses, from fact witnesses in this court that that is a permit, even though according to the fact also, the person who issued that letter said that it is not a permit. [sic]

AW: 
Yes.

PP2:
Ah, Expert, so you have stated that it is already… that it is not a permit.

AW:
Yes.

PP2:
What I would like to… there are a couple of items in that letter. That letter includes certain requirements that must be met by PT NMR as the permit applicant. And also a certain time limit was given.

J III:
That, I mean, that question sounds funny now. ”As the permit applicant…” while he said that it was not a permit. If that is a permit application in conjuction with that letter, then that is a permit. Try to rephrase your question. He considers that [the letter] is not a permit. So if you file an application, a permit application from, whatisit, if the response is an answer to that questions, then it would mean it’s a permit. So what is your question more or less?

PP2:
In that letter there are a number of clauses which requires PT NMR to take actions such as what’s written in those clauses. So in this case, the authorized official at the… and the one who signed it, the Minister of Environment as the Head of Bapedal, has the authority to determine those clauses?

AW:
Yes, based on Law No.23 of 1997 regarding the Management of Environment, then the Minister, in this case as the Head of Bapedal, is also authorized to set those requirements. So in the context of this letter, then the minister had set a number of requirements that must be met by the applicant. Among others, yes, that it’s got parameters, there is an obligation to conduct ERA and so forth. That is the authority inherent to the minister to do that.

PP2:
Alright. That is an authority inherent to the minister. One of the examples is about the ERA, where in this court it has also been said that for ERA in Indonesia, there is not yet a regulation. And that ERA refers to what’s been done abroad. Can the Minister of Environment require PT NMR to do an ERA even though in the laws and regulations in Indonesia there is nothing the regulates ERA?

AW:
This authority, this inclusion of a condition, is part of the discretion, part of the minister’s authority that is inherent to that official. And as a result of that minister’s consideration, it may very well be that a number of items are added to the requirements as an effort to protect the environment, protect the society in it... including the society. Therefore he has the power to set the requirements filed by the applicant. And in this context, the one about setting the requirements to conduct the ERA study. That is the embodiment of the dicretion principle, the freedom to act principle of the State Administrative Official.

PP2:
That is an embodiment of the discretion principle, yes. We would ask for an explanation first of all, what is meant by this discretion principle?

AW:
[unclear] is a principle that applies generally… that applies to the executive government to do certain acts in four situations. The first situation is that it is indeed an obligation to respond, to reply to what is being requested. The second, the situation does not allow to create a law. The third is in a situation where it acts to promote law enforcement, and certainly the limitation is  the law and morals. So in that context he has the right to… in the case of… he has the right to issue certain legal actions. So this is part of a reflection of that discretion principle.

PP2:
Alright. So in that letter there, a timeframe was also set for PT NMR to carry out several points contained in that letter. The time was 6 months. Is it… if as it turns out in the implementation PT NMR has met all the conditions set in that letter 1456, does that mean that six months later the permit would automatically be issued?

AW:
If I may [ask you] to repeat your statement… if it has met all the reuirements here, Sir?

PP2:
Yes.

AW:
Met all requirements?

PP2:
Yes.

AW:
So based on the principle of trust, which is part of the general principles of proper acceptance, then he would be obligated to issue a permit if all has been met.

PP2:
If all has been met, then the permit must be issued, and that too must be in writing?

AW:
Yes, correct.

PP2:
Alright.

AW:
Because that permit contains prohibitions, obligations and so forth, which must be carried out by the applicant.

PP2:
Alright. Then if it turns out from the points set in that letter 1456, turns out that there are a number of items which has not been agreed on and has not reached a meeting point, in a sense that the government does not agree with some things being done by PT NMR with regards to those points…

J III:
Try like this, y’know… ask questions in general terms, because the expertise here is administration. Do not say ”if there are requirements…” Don’t mention any PT NMR researches or what…?

PP2:
Yes, because this is for...

J III:
He’s an expert, not fact witness, yes?

AW:
Yes.

J III:
Expert, yeah, so stick to the expertise, yes?

AW:
Yes, Sir.

PP2:
Expert, in this case we ask your opinion about that letter. So if there are a number of things that are then not carried out, would it automatically mean that in six months PT NMR would have obtained a permit?

AW:
Yeah… so if it is not carried out as determined…

PP2:
Not carried out…

AW:
… by the applicant, then the permit would definitely not be issued, because the requirements set by the permit issuer were not met. And if it is not, within the time given, the permit is still not issued, then as we know according to Law No.86 the application would be rejected, considered as rejected.

PP2:
How is it according to the Law?

AW:
The Law No.56, Article 3. It says that if within a certain period of time as determined no state administrative decision has been issued, then it would be considered as having rejected the application. So this is actually a principle in the Law No.5/1986, like that.

PP2:
So if the government does not respond by not issuing a permit within a certain period of time, that does not mean that the government has permitted, but, according to what you just said, based on that Law, it would actually mean that the government rejected.

AW:
Yes, recejcted, based on Article 2, Law No.5/1986.

PP2:
Based on Article 3, Law No.5 of 1986. Very well. And then, Expert, do you also in this case know... or concerning this administrative law about environmental permits, is that also your area of expertise?

AW:
Yes.

PP2:
Alright. If that is also part of your expertise, what is meant by an environmental permit?

AW:
An environmental permit is, like earlier, that it has concurred with the elements of permit pertaining to a business activity, a business or an activity which has important impacts to the environment... important and great to the environment. That’s what environmental law is.

PP2:
Is there a difference with permits in general?

AW:
For environmental permits there’s actually specific requirements. So those requirements are indeed quite strict. Because in the environmental permit it has to be absolutely clear what the activity is, who is doing it, by what means, and what the impacts are. So that is more detailed compared to regular permits, so that the permit holder can also have certainty with regards to what is allowed and what is not allowed in preventive terms, in advance, you see. So unlike other permits that are not as strict as what is being done in environmental permits, permits pertaining to the environment.

PP2:
Perhaps to be continued by our colleague.

PP4:
Thank you. Expert, you have explained earlier about environmental permits. What we want to ask, in the context of environmental permits, in what circumstances is discretion used?

AW:
Pardon Ma’am, would you repeat?

PP4:
In the context of environmental permits, yes, in what circumstances is discretion used?

AW:
Well, just like what I explained earlier that he, every official or whoever has or to whom this discretion principle is inherent… so in this case this is similar also… if you look at it very objectively, rationally, logically, that there are requirements that must be added to the permit application, then that can be done, setting requirements, certain timeframes, certain items in the permit issued, [is] the discretion of the permit issuer. But what is most certain, that this is in the context to protect the environment. So that is why those requirements must be attached, you see, to the permit requested.

PP4:
Expert, earlier you have explained the purpose of a permit. Could you explain to this court what is a function of that permit?

AW:
Yes. The function of a permit, which has been mentioned earlier, the most essential is as a juridical preventice effort. Preventive in order to regulate the conduct of society. So it means that a permit must really have a purpose to protect the environment, protect the society, protect certain items, selecting people. That is the fucntion of permits. So the permit holder must already be fully aware of what is allowed and what is not allwed when he is doing his activity. That is the function of a permit as [unclear] to society.

PP4:
What about the legality of a permit?

AW:
The principle of legality is that it must be based on the authority. So a permit cannot be issued by officials that is not giving authority. A permit must also have a purpose. Sorry, a permit has a purpose, an authority and a substance in it.

[Recording stopped]

AW:
Yes. Our law has indeed provided an absolute standard, the standard for permit [IND: izin] is that it uses the letter ’z’: i-z-i-n. And why so? Because it has a legal connotation. It acts as a government instrument. Therefore, it differentiates with the ’ijin’ that we do or use or we say or we use every day. If I may give an example, a child wants to go out somewhere, so he asks permission [ijin] to his parents. Then that is called ’ijin’ with a ’j’. So it does not have a legal connotation, but only sociological connotation. That’s how it is more or less, Ma’am.

PP4:
What is the legal basis…

AW:
The legal basis?

PP4:
… for you to say that the word ’ijin’ with a ’j’.

AW:
Well, that is in Law No.23, it’s clearly spelled with a ’z’, Ma’am. So that is because it has a different connotation with the ’ijin’ which is more sociological.

PP2:
Alright. Some more, let’s add some more. So does that mean that ’ijin’ with a ’j’ can be done verbally, while ’izin’ that you meant must be in writing?

AW:
Exactly, Sir. So ’ijin’ with a ’j’ could be given verbally, at anytime by anyone. But if it’s with a ’z’ it must be given by an authority and in writing.

PP2:
Alright, alright. Thank you.

J III:
I have something I’d like to ask. You said it was not a permit [izin], right?

AW:
Right.

J III:
Not a permit letter, yes. So in State Administrative decisions, what’s the category for such letters?

AW:
This letter, Sir, is an ordinary letter.

J III:
An ordinary letter. What’s the significance of an ordinary letter? Can an ordinary letter carry a consequence if it is not carried out, that ordinary letter? 

AW:
This is a requirement, Sir.

J III:
Well, no… I’m asking if it is an ordinary letter, is that common letter, if it is not carried out… this is an ordniary letter from a State Administrative Official, right? If there are requirements and they’re not carried out, suppose, yeah… can that carry a consequence with regards to that ordinary letter?

AW:
Well. May I explain a bit, Sir?

J III:
Yes, answer.

AW:
This is an answer. This is a letter.

J III:
Yes, an ordinary letter, like you said, right?

AW:
Therefore, if this letter is not carried out then automatically the permit issuer will not issue a permit, Sir. Because this is information, an explanation to the applicant. A permit will be issued if this is met, you see?

J III:
Yes, that is an ordinary letter, yes. The category is an ordinary letter. And then in the… the person who issued this letter, who was it, the Minister of Environment, right? At that time Sonny Keraf… but in Sonny Keraf’s testimony, if I didn’t get it wrong the other day, that is a temporary permit. Now, even the person who issued this said that that is a temporary permit. What is you comment on that comment from Sonny Keraf?

AW:
If I may explain what is meant by a temporary permit, Sir. So actually the concept of administrative law does not recognize what’s called a temporary permit?

J III:
Then what Sonny Keraf said was wrong then, an error. We invite the Legal Counsel. Please.

PS:
Alright, Your Honor. Thank you for Your Honors’ permission. We will be asking questions to the Expert. You said that there were permit requierements, that it must be written. What is meant by ’written’ according to state administrative law?

AW:
A permit, when you say written, it means that there is a writing, Sir, even though it must not follow a certain format.

PS:
Alright. Did you read any provision in Law to be able to say so? You read yourself Article 3 of Law number… the one that you’ve been referring to all along! Did you read that?!

J III:
Don’t speak so loudly. Be soft, even if you’re a Batak, as they say they speak loud. Be softer. I get afraid too hearing loud voices like that. And I am a Batak too, but I try not to be so loud, or this guy will be shocked. He’s from West Java, you see?

[Audience laughs]

PS:
[softly and slowly] Expert, alright… before I continue my questions. You are one of the officials at ICEL who has always protested PT NMR all along, right?

AW:
I am in ICEL, that’s right, Sir.

PS:
Is that right?

AW:
Yes, I am a senior at ICEL.

PS:
And here too you’ve put it down in your dissertation as thank you notes, ”with a lot of help from Ford Foundation, from ICEL and others,” right?

AW:
Yes.

PS:
And you are present here by the request of ICEL, no?

AW:
Actually the Prosecutors request.

PS:
No?

AW:
What do you mean?

PS:
Were you asked by ICEL to come here to be Expert?

AW:
No.

PS:
Oh, no. Alright. Alright. It would be better if I just hand this to the Expert. Please read.

J III:
See, if it’s softly like that it’s better, right? So the Expert doesn’t have to be afraid.

PS:
If I ask…

PP2:
Rather than this Expert is asked to read, and stop, and then commented on, it’d be better if…

J III:
No, if there are two copies then it could be checked. There’s only one here, and that is if… Aw, c’mon! Don’t protest too much. There’s only one copy. If there’s two and he reads it, he could follow. There’s only one copy here, then how is he supposed to read? 

PP2:
Actually, we have one too.

J III:
Then tell him. Return that there.

PP2:
Please read it, so the Expert can also listen.

PS:
Thank you.

J III:
So if there are two copies then it could be checked. If there’s one and dictated… please read it, follow what article was it?

PS:
Alright. Let me read it, okay? Article 1, number 3… found it, Expert? Yes, Law No.5 of 1986 regarding State Administrative Courts. Got it?

AW:
I have, Sir.

PS:
Let me read it. If I’m wrong then correct me. Perhaps the printer could be wrong too. ”The term ’written decree’ primarily refers to the substance and not to the form of the decree issued by the State Administrative Official Body.” That is the written definition, … not to the form but to the substance. What’s your comment?

AW:
Well. Here it means that if it’s in writing in does not have to be in certain formats.

PS:
Yes, written doesn’t have to be in certain formats, but it depends on the substance. Is this Law right, or are you right?

AW:
Well, if I may explain a bit, Sir. So certain formats… because commonly a format has a title, there’s points of consideration, decisions and so forth… so this does not have to refer to such formats, you see?

PS:
Yes. If I were to approach you now…

J III:
Don’t hit him, yes?

[Audience laughs]

PS:
This is yours. Let’s say that this is yours. May I borrow it?

AW:
Yes.

PS:
Am I permitted [izin] to use this?

AW:
Permitted [ijin], Sir.

PS:
So it means I’m permitted [ijin], Sir?

J III:
With a ’j’ not with a ’z’.

AW:
Not with a ’z’.

PS:
Let us present Yus Badudu [the famous linguist], Your Honor.

J III:
Ha ha ha.

PS:
Because this Expert is not a linguist.

J III:
Bahasa Indonesia, yes.

PS:
Alright. So I can interpret that you have allowed my to carry that letter?

AW:
With a ’j’, yes.

PS:
Yes, so I am allowed to take that letter.

AW:
Yes, because I have allowed it [ijin].

PS:
So that is what this article says, depends on the substance, right?

AW:
I don’t think that’s what it means, Sir.

PS:
So what you have just said does not depend on your permission then?

AW:
Well, the context is different, Sir. What I meant, the writing does not have to follow a certain format. So it means not a certain standard format, you see, regarless of the substance, or what is written in that format. 

PS:
Alright.

AW:
You mean in this context, right Sir? 

PS:
Is this considered a decision by a State Administrative Official?

AW:
Which one, Sir?

PS:
The letter that you were holding?

AW:
Yes, Sir.

PS:
Considered as a State Administrative Official’s decision. And is PT NMR allowed to take legal action if its interests are harmed to the State Administrative Court, for example, that letter is revoked?

AW:
Yes.

PS:
Does that meet the individuality requirement too? Answer.

AW:
Based on this letter, Sir, that means the government, or the permit issuer, in this case the Minister of Environment or slash the Head of Bapedal, shall respond. If this permit applicant has met all criteria, then based on that a permit will be issued by the party issuing the permit. With this letter [the government] only responded by providing what needs to be done by the applicant if they are to do certain actions, you see? So this has not given rise to any legal effects, Sir. I mean, the fact that it is issued by State Administrative Officials, that’s a yes, because a minister is a State Administrative Official.

PS:
Alright. Let me read it on, so we can finish this article off, so that your opinion will not place higher than the provisions of this Law. That decision was a continuation of that one earlier, that it must be in writing, but the requirement of being written is not in the format, such as an appointment decree and so forth. The requirement of being written is meant to facilitate. Let me repeat Expert. The requirement that it must be written is there to facilitate from the point of view of evidence. Period. As a result, a memo or a note can meet that requirement of being written, and will become a decision of a state administrative body, a decision of a body, and or an official, according to this Law. Not according to me. Clear? If it’s clear, if this law is clear, (a) which State Administrative Body or Official issues it? I ant to ask. Was it an official who issued that letter, if we take number 1456 as example, Expert?

YD:
Yes, Sir.

PS:
Was it an official who issued this?

YD:
An official.

PS:
An official. So this requirement is met, yes?

YD:
Yes, correct, Sir.

PS:
An official. So this meets the requirement, yes?

YD:
Yes, correct, Sir.

PS:
The purpose as well as the substance of this writing, does it say that in there? I mean, in that letter? Is that written there?

YD:
There is, Sir.

PS:
So it meets that requirement, yes? This requirement is met?

YD:
The purpose to…

PS:
Yes, what is the purpose of the letter from…

YD:
Well, the purpose is… well…

PS:
Not as a peanuts wrap, for example, yes? 

YD:
Yes.

PS:
(c) To whom is this letter addressed and what is ruled in there? There is a ruling in there. So it meets the requirement, yes. So these are the three requirements according to law. And then in the explanation is says the following… let me read it… ”A State Administrative Official or Body…” if you like, let’s say ”Body” so that there’s no confusion, or else the Expert would have his own definition and the Law its own. ”A State Administrative Body or Official, is a Body or an Official in the central government or in the regions who conducts an executive activity.” My question, the signatory of that letter, was he acting in his executive position?

YD:
Yes.

PS:
Correct. A requirement. ”A state administrative act is an act of law from a state administrative body or official which originates from a state administrative law which could give rise to rights or obligations on other people.” Can that letter give rise to rights and obligations on other people?

YD:
May I answer directly, Sir. So it’s like this, Sir. These rights and obligations are legal effects. So this is only an answer from a minister to what was requested by the applicant.

PS:
Well, I was not asking about… I was still talking about this letter, Expert, from the administrative format. Let us not talk about PT NMR, or there will be prejudices to PT NMR. Let us talk from the point of view of law and knowledge, what is mentioned by this Law.

YD:
Yes.

PS:
You already have a concrete evidence, that letter in front of you. So now has that letter met [the requirement] of being a legal state administrative act or not? That letter from Sonny Keraf, the Minister of Environment, hasn’t it? Sonny Keraf’s?

YD:
No, Sir.

PS:
No?

YD:
He… this is not a legal act. This is only a reply to the application filed.

PS:
Do you know what a legal act is?

YD:
Yes, Sir.

PS:
What?

YD:
A legal act is an act that gives rise to legal consequences on a person.

PS:
You’re making it up. Read on, or I will read it you you won’t. Don’t make it up. You’re under oath here.

YD:
Yes.

PS:
Don’t make us feel ill. There’s a Law about what an act is. A state administrative act is a legal act by a state administrative body or an official which originates in provisions of state administrative laws which could give rise to rights or obligations on others. It says right there, right, that PT NMR is required to conduct an ERA study within six months. Isn’t that an act by a state administrative official according to this?

YD:
It’s like this, Sir. If I read this letter carefully, this is not a legal act. It only states that if you are to do certain acts then you must fulfil this. So here, if they don’t meet [those conditions] then a permit will not be issued.

PS:
Where does it say that if they don’t fulfil that a permit will not be issued?

YD:
That’s the logic, Sir. Because here it says ”with the following conditions…” There’s a consequence if these conditions are not met, yes, not fulfilled.

PS:
Read number five. Does it say that a permit will be issued? Do not go beyond… the person who wrote the letter has said that this is a permit. So in the back of the mind of the person who wrote this letter this is a permit, but you’re interpreting it differently?

YD:
Because I…

PS:
It doesn’t say there that a permit will be issued, right?

YD:
Because I read…

PS:
Try and read number 5…

YD:
Because I read it like this… ”you are hereby informed that to dispose of tailings waste that you produce… with the following conditions.”

PS:
Yes, number 5.

YD:
So that is a condition that requires if there are certain obligations that must be met. My legal logic says that if this is not met then there will not be a permit as referred to by the applicant.

PS:
Where did you draw that sentence… Can you show it, so we can rationally interpret or accept your expert explanation, right? We don’t agree that we here do not understand state administrative law. Maybe the Prosecutors don’t, but I do. I studied state administrative law, you know? So I would like to dispute that with you. The way this definition article is formulated clearly indicates that that is an act, which you say is not. Now I would like to say… not a legal act? Now an act… it’s saying that it is a legal act of a state administrative body or official that originates from state administrative law provisions which gives rise to rights. Have a look. Up there on the top point it says it allows… does it give rise to PT NMR having the right to dispose of tailings into the sea?
YD:
Yes.

PS:
There is. There is that sentence, isn’t there?

YD:
There’s the word ’allowed,’ it’s just…

PS:
Does it give rise to PT NMR having the right…?

YD:
The way I read it, no. It stops at ’allowed,’ Sir. But there is the sentence for number fice, ”with conditions…” This means… this means the consequence will be, if those conditions are not met, it will not be ’allowed.’ So [the permit] will not be issued. 

PS:
But there is a provision in there that says within six months into the future it must be completed. What about the time lapse?

YD:
So the provisions says that the ERA study referred to in these points is to be conducted within a certain period of time, within six months. Like that, Sir. So that is what’s required by the applicant, by the permit issuer.

PS:
Well, the permit issuer here didn’t say so. So how come you’re making this up. This is fact.

YD:
Well, I read it as…

PS:
This is no longer about expertise.

YD:
Well, the way I read it, Sir, in the point ”the study must be completed within six months since the issuance of this letter.”

PS:
What will be determined? What’s in six months? What number was it?

YD:
Number three. That document must be completed by PT NMR within a six-month time period since the issuance of this letter.

PS:
Must submit the results of ERA study, right?

YD:
Yes.


PS:
According to the Public Prosecutors too it has been acknowledged that the ERA study has been submitted. So this is not an issue of whether it has been completed now. This is an issue of your judgement which says that this letter is not a permit. 

YD:
Yes.

PS:
The person who made this letter says it’s a permit. Whether it’s temporary or for life, that’s aside. That is not what we’re asking now. But alright, if you insist that that is not an act by a state administrative official. We’ll be formulating that. We differ in opinions about this. That’s fine. Alright, I will continue about further explanations to provisions in article three. ’Concrete.’ Is that letter concrete, the one you’re looking at? 

YD:
Yes, Sir.

PS:
Concrete.

YD:
Yeah, concrete means to conduct something, carried out by the applicant.

PS:
Well, let us first rely on provisions of written law.

YD:
Yes.

PS:
If there is no written law then we can talk about doctrines and expert opinions. Not doctrines first, and only then provisions of the Law. That is what applies in this court, yes?

YD:
Yes.

PS:
’Individual.’ Is that letter individual?

YD:
Yes.

PS:
’Final.’ Is that letter final?

YD:
Well, in this context, Sir, final means that administrative law does not have a process of confirmation. There is no further legalizing process. It is automatically…

PS:
I understand what that is. We’re not in a lecture here. My question is short, is that final?

PP2:
Your Honors...

J III:
Hold on, answer that questions first. Is Sonny Keraf’s letter final or not? That’s just the question. And then what do you want?

PP2:
But we ask not to limit this Expert when he speaks, as if…

J III:
No, just follow the question.

PP2:
The Legal Counsel already understands, I mean…

J III:
Hold on.

PP2:
So let this court also learn…

PS:
It’s like this. This is what we asked. That’s why let’s not drag this hearing on. Is that final or not? Answer that first. The other questions were individual, final, concrete? Those are the requirements for it to be brought to State Administrative Court. We all know that. I mean, answer the question first. Final? Then the answer… but let’s not be like this, answer first. Is that final or not?

YD:
No, Sir.

J III:
Ah, like that. So he said not final.

PS:
Alright. Where is the appeals process to the decision or the decision of the State Administrative Offical, such as letter No.1456? Where do you go to appeal? Where does it say in the Law? You must go to a higher body, right?

YD:
Yes.

PS:
Is there still a higher appeal body? Where can you appeal? Why is it so you say that it is not final?

YD:
Yes.

PS:
On the other hand you said earlier, when the Prosecutors asked, is the minister authorized? You said authorized. So in my opinion that’s final. Perhaps you think differently. Please.

YD:
Yes.

PS:
Final or not?

YD:
No, Sir, not final.

PS:
Not final. Then how should it be?

YD:
Well, there is still… actually this is merely a reply to an application, and therefore the applicant must understand and fulfil all that is stipulated in that letter. If this letter is final, that is the effect, it will give rise to certain legal consequences.

PS:
If there is an example of what is final and not final. If a Camat [Subdistrict Administrator] fires his staff, whereas according to the regional regulations, in order to fire someone, it must be done with a Bupati’s [Regent] decree. Can that Camat’s action be considered as final?

YD:
No, Sir.

PS:
Why?

YD:
Because there is...

PS:
Because that position requires a decision by a higher level official. I want to ask, after the Minister issued that letter, which state official must validate that letter?

YD:
A Minister, Sir.

PS:
Ow, but that IS a Minister’s letter?

YD:
No, it’s like this, Sir. A minister could be final, but that letter is not intended to be final… what is written in this letter. Like that, Sir. 

PS:
Alright.

YD:
So it doesn’t have to be in the context of levels, you see.

PS:
I hope that your testimony here is still mindful of the oath and the objectivity as an academic, yes?

YD:
Certainly, Sir.

PS:
I would like to ask about the issue… You said that an official must be competent from the administrative law aspect, the competence… there are three sources, what are those?

YD:
There are three sources of authority: attribution, delegation and mandate, Sir. If I may I could explain that, or is it not necessary, Sir?

PS:
I will ask that later. That’s why, do answer what I would like to be answered, not what you are trying to give a lecture on, not that… or what you want to explain. Not that. In the book… when you wrote your dissertation you took a lot from Philipus M Hajon, yes? I got the book here, it says as follows: ”The authority to make a decision can only be obtained in two ways.” There’s a word ’almost’ here… the writing… the title here is ”Introduction to Basic Administrative Law,” written by Philipus M. Hajon. R. Sri Soemantri Martowigyo, Sahran Basah, Bagir Manan, H.M. Leica, and others. That’s an Indonesian-Dutch collaboration in designing state administrative law. It says as follows: ”A decision-making authority can only be obtained in two ways, that is, by attribution and by delegation.” Attribution is an authority inherent to a position. Article 1, number 6, Law No.5 of 1986 says that the authority inherent to a state administrative body and officials, when juxtaposed with the authority delegated… we’re talking here about delegation and this is about transfer of existing authorities… if that authority is less than perfect, then the decisions which were based on that authority will not be valid by law. Therefore, the definition of attribution and delegation are tools to facilitate in examining whether a body is authorized or not. What is your comment on this expert opinion? As a way to test whether a body has the authority or not is based on attribution and delegation? That is the question.

YD:
So I agree, Sir, with what you just read, that sources of authority having the power to make final decisions are delegation… attribution and delegation. Attribution is like what you have cited, something that is inherent to someone that is created by law. While delegation is authority created by a transfer from one official to another. Therefore, as a delegate he has the authority to issue [decisions] that are final.

PS:
So you… the point of my question, you agree with these experts?

YD:
Yes, correct, Sir.

PS:
Alright. In writing dissertations or theses we always adhere to principles of grand theory, and often times it gets into the theory of state of law here. This expert says as follows, ”the idea of a state of law gives rise to… if the authority wants to impose obligations on the society…” we assume that that letter obligates PT NMR to conduct an ERA study… let me continue… ”then that authority must be found in a certain law.” I have said that these professors from Indonesia and the Netherlands say that it must be based on a certain Law. How would you comment on this, Expert?
YD:
Yes, I agree, Sir, that authority must absolutely be inherent to some… if this is attribution, then it must be empowered by a regulation of law. Like that.

PS:
Thank you. Earlier the Prosecutors had already asked that… with honesty, the Prosecutors said that the ERA study does not yet have any laws [regulating it] and that was obligated to PT NMR, and that will be your capital when you report to ICEL later on. Thank you. Thank you, Your Honor, no more questions from me.

J III:
Anymore from the others? Please.

LMPP:
Expert. I trust that you have come here with good will. Did you come here with good will?

YD:
Right, Sir.

LMPP:
And that you are sincerely providing statements according to your best knowledge, so not to form a position. I trust that. We’ve talked a lot about this letter from Sonny Keraf. A lot has been discussed. Let me begin first with a question. Do you know the context of this Sonny Keraf’s letter?

YD:
Yeah.

LMPP:
The answer should be yes or no.

YD:
Yeah.

LMPP:
Do you know or not?

YD:
The substance of that letter, you mean?

LMPP:
The context.

YD:
The context?

LMPP:
Do you know?

YD:
Yes, Sir.

LMPP:
Could you tell us what it is?

YD:
This letter is an application filed by PT NMR to the minister. That is what I…

LMPP:
That is the process, not the context.

YD:
The context is in the context of tailings disposal into the sea. Is that what you mean by that question?

LMPP:
Not like that. So have you studied this…

YD:
Yes.

LMPP:
… as best as you can, according to your knowledge?

YD:
Yes.

LMPP:
So you should have known then what the context is. Could you tell us what the context of this letter is?

YD:
Well, to my understanding, Sir, the context is…

LMPP:
That understanding… or, this is not about understanding. So if this is about the context, then it must refer to facts.

YD:
Yes.

LMPP:
What was the fact so that this letter came out, including also the letter of application you mentioned earlier?

YD:
Yes.

[Recording stopped]

LMPP:
Because there was a change in the law. Did you know that?

AW:
Yeah.

LMPP:
Did you know? The answer shold be yes or no.

AW:
A change in the law.

LMPP:
There was a change in the law.

AW:
Yeah.

LMPP:
You didn’t know that. In here it says because Government Regulation No.19 of 1999 came out, whereas PT NMR had existed since 1986. You know that. So in other words, disposal of tailings has been carried out since 1986… uh, sorry, since 1996, yes, and other activities too. So before this letter came out tailing disposal was already there. See, that was the context. So, therefore, please, to your best knowledge… so the operations were ongoing and then in the middle there was a change in Government Regulation. There was a change in regulation. I want to ask first, if there is a change in the law, so there are two sets of laws… that means the legal principle applied to citizens or to someone who files an application or what in criminal law is referred to as a convict, what is the principle [that applies]?

AW:
Benefit.

LMPP:
So it must benefit the… right? I commend your answer. Now, would you read this first paragraph here? This first paragraph, ”with regards to your letter number such and such, hereby you are informed that you are allowed to dispose of tailings that you produce to Buyat Bay with the following conditions…” You said earlier that this is not a permit. Meaning that this is not a permit, right? So to your best knowledge, must PT NMR halt its operations first?

AW:
You mean stop the production?

LMPP:
Well, must stop first because there is no permit. Is that your opinion?

AW:
Well, if I may explain briefly.

LMPP:
Please. But no, let us hear the answer first, yes or no? Must they stop or no?

AW:
Well, if I may explain…

LMPP:
Answer my question first, yes or no? Must stop or no?

AW:
Yes, I will answer…

LMPP:
According to your best knowledge… so do not take any positions. I have explained the context, right? It’s been operating when this letter came out, and then you said that this is not a permit. So because this is not a permit, then it is not allowed. So according to law, must PT NMR stop disposing of tailings until, like you said, six month? So for six month until [a permit] is issued they must stop? Is that your best legal opinion?

AW:
Well, you have said the answer.

LMPP:
No. Yes or no first. Must they stop or not according to you, and then what is the reason?

AW:
Yes and no also has consequences, Sir, I think.

LMPP:
No. My question, the answer that I need is yes or no. And then if yes, then why, and if no, then why. I trust that you have a conscience, yes?

AW:
Yes.

LMPP:
So please answer according to your best and most honest knowledge.

AW:
Yes.

LMPP:
And for someone who is a law graduate… law must facilitate life not make life more difficult, and have also said that in the context of law change, then the one which benefits the most must be applied. Now, the question, after reading this first paragraph, must PT NMR stop [operations] according to the administrative law which you just explained or not?

AW:
Must stop, Sir.

LMPP:
Must stop?

AW:
Must stop the disposal of tailings.

LMPP:
Must stop, according to you. When do you think they must stop?

AW:
The moment this decision came out, then since this is issued there has to be something done by the applicant, that is, conducting ERA and so forth.

LMPP:
So according to your best knowledge, then it has to stop?

AW:
Yes, Sir.

LMPP:
Now, if we relate this to your opinion, would this still be consistent in a sense that when there is a change in law then the one that benefits the most shall be used? Is this still consistent?

AW:
Consistent, Sir.

LMPP:
Would it benefit PT NMR if it stops its operations?

AW:
It would.

LMPP:
No, no, answer. You answer based on the question only. I appreciate your opinion earlier when you said that in case of law change then the one applied is that which benefits the applicant, or in the criminal context, the convict or the suspect. Now, you’re saying that because this is not a permit, then PT NMR must stop, according to you?

AW:
Yes, Sir.

LMPP:
So I continued to my question. Is this still consistent with your first statement, the first and this second one?

AW:
Consistent, Sir.

LMPP:
Consistent? Do you think that by stopping its operations PT NMR benefits?

AW:
Benefits, Sir, by way of… because it has the obligation to protect the environment. So I think that is a benefit to PT NMR morally, or to its commitment.

LMPP:
Well, alright then. We will make a judgement as to whether your opinion makes sense or not, later in the pledoi. Because there’s been an administrative law expert who thought differently. But before I continue, do you have a publication in the form of a book? In the form of a book, is my question.

AW:
Yes, Sir.

LMPP:
A book?

AW:
A book of essay compilation. But it was put together as a book.

LMPP:
Oh, essays that were published in magazines. Was that the only thing you’ve written?

AW:
I’ve written some lecture materials.

LMPP:
But that is not a book, right?

AW:
Yeah.

LMPP:
So a book was that one?

AW:
Alright.

LMPP:
Okay. Let me continue now… according to your best knowledge… I’m just following your line of thought here… here it says it’s allowed, but you then said, ”read what follows, there are conditions.” How many conditions are there in the letter which you have read? How many requirements must be followed?

AW:
Four.

LMPP:
Yes, four points, but those that are conditions, how many are there?

AW:
Yeah.

LMPP:
Which ones must be… how many itmes must be carried out by PT NMR, according to this provision in your opinion?

AW:
Well, may I mention them one by one, Sir?

LMPP:
Yes, please.

AW:
One, is that they must meet the quality standards.

LMPP:
Quality standards, one.

AW:
The second is to conduct an ERA study.

LMPP:
ERA, two.

AW:
The third, must be done within a 6-month period and then report the results to…

LMPP:
So ERA is two. Then there’s the quality standard, volume and quality standard… there’s volume…

AW:
In the context of a permit, they are not yet permitted.

LMPP:
What about the legal context?

AW:
Yes, Sir. So in the context of a permit, it must be in writing and clearly stated. So we’re discussing a matter of…

LMPP:
Enough. Your definition about permits, I will get into that.

AW:
Yes.

LMPP:
But you are also a legal expert, you have morals, right? You have values. So, what was it, the fact… that is the fact. So they aren’t just passive, but they’re active. They receive RKL/RPLs. They comment on the RKL/RPL. The conduct monitoring until the operations ended, they always accepted. What does that mean legally?

AW:
If I were to judge…

LMPP:
No, you must answer actually…

AW:
Judging by that, if it has been fulfilled, then, like you said, then they should have immediately issued a permit like they promised. 

LMPP:
Then how should it be… it turns out that is not required, but the fact is, like I said, how do you judge this activity? Do you say now that this activiry is without a permit or an illegal activity or what? 

AW:
Well, that activity does not have a permit. That activity does not have a permit.

LMPP:
Is it an illegal activity then?

AW:
Yes. Then, if I look at that condition, the applicant then should have sued the government.

[Audience laughs]

LMPP:
No, no, that is not relevant. 

[Judges laugh]

LMPP:
Alright. So you said that it is not effective because no regulation was issued?

AW:
Yes, a decision.

LMPP:
So in other words, if there were no written regulations, then in this regard, the permit which you said… then if there was no decision then there’s no permit, right? That’s what you think?

AW:
Yes.

LMPP:
Alright. Expert, let me continue, okay? We’ll see, we’ll evaluate if a draft of a regulation or a draft regulation can be used as basis to impose obligations on citizens?

AW:
No, Sir.

LMPP:
No?

AW:
No.

LMPP:
In this court, a while ago, there were witnesses who said that right now there is a draft of what’s called ERA, and to this day… I don’t know if there is an Indonesian translation… but you know a thing or two about language, so I will get into that. ERA, Ecological Risk Assessment. I don’t know what the parallel is, but it is still a draft Government Regulation. So now, the obligation to conduct ERA, which is still a draft, is that legally right according to you best knowledge? 

AW:
Well, may I explain, Sir?

LMPP:
Well, is it allowed or not?

AW:
Well, may I explain, Sir?

LMPP:
Allowed or not? Answer first, allowed or not, and then give your reasons.

J III:
Answer first, then explain.

LMPP:
Explain.

AW:
Because the question requires…

J III:
Yeah, so actually, Expert, from the beginning I have told you that experts could care less about who will benefit from your answer, according to your best knowledge and expertise, right?

AW:
If I may repeat the question, Sir?

J III:
Ah, see, that...

AW:
So can a draft be applied or not?

LMPP:
Cannot?

AW:
Cannot, Sir.

LMPP:
That was my question.

AW:
The draft which will be applied...

LMPP:
That was my question…

AW:
Yes.

LMPP:
That was my question…

AW:
Yeah, yeah.

LMPP:
So can a draft be used to impose obligations on citizens? It cannot, right?

AW:
No.

LMPP:
And that ERA, according to witnesses there, according to witnesses in this court, it was still a draft a while ago. So in other words, that draft or that ERA cannot be imposed on citizens, right?

AW:
May I…

[Audience laughs]

AW:
It’s like this, Sir. That is why I need to explain as follows, Sir. That is why in administrative law there is room given to use what’s called the principle to act freely, or what the Prosecutors referred to as the discretion principle. In that discretion principle, if there are certain other considerations that has greater benefit to the environment, to the society, then they may set certain conditions to what is required by the society.

LMPP:
Alright. That was your explanation about discretion, right?

AW:
Yes.

LMPP:
If I go back to a case where KLH office that receives reports, evaluates those reports actively, be it in the field… isn’t that discretion also?

AW:
That is the activity, Sir. Discretion is a basis to take legal actions. So that is just an activity, that is the activity, Sir.

LMPP:
No. You said earlier that they should have issued the permit, right?

AW:
Yes.

LMPP:
But they did not issue the permit in writing because Sonny Keraf has said that this is the permit, unless you said… Sonny Keraf, who wrote this letter, said that this is a permit. Yes, this is the permit. So by receiving RKL/RPLs, by supervising, by those facts, doesn’t this fall under the definition of discretion which you just formulated?

AW:
No, Sir. That is the function of government administration. Discretion is something that is inherent to an official in certain conditions, you see.

LMPP:
But I don’t see the difference. I don’t see the difference.

AW:
That is an understanding about discretion.

LMPP:
So you are trying to say that the ERA which is still in draft form in the law, based on the discretionary authority, can be applied, right? Is that what you’re saying?

AW:
No, no, not like that, Sir. A draft cannot be applied. The question about whether a certain government in the context of someone filing an application, can an ERA be set as a requirement? That is allowed, due to that inherent discretionary principle, Sir. It is the discretion there, not the law that is applied. But the official is allowed to apply a new requirement that is considered as beneficial tothe environment, to the society. That’s what I mean, Sir. So the context is there, not that the draft is being applied. 

LMPP:
Well, my question was about the draft, you see, a draft regulation.

AW:
Cannot.

LMPP:
That is because the fact is that this is a draft. So just that, that this is a draft. So a draft cannot be applied…

AW:
No...

LMPP:
… to become an obligation?

AW:
Right.

LMPP:
Including the ERA draft, including the draft about ERA?

AW:
Ah, see, I beg to differ, Sir. The ERA is a requirement given, issued in the context of that…

LMPP:
Fine, okay, fine.

AW:
… that discretion.

LMPP:
Yeah. So it’s clear already what you are trying to say.

AW:
Yes.

LMPP:
But let me continue on to the simple matters, okay Expert? I will go back later. There are a couple of questions. I’m interested about that issue of how you spell the word ’izin’ [permit] with a ’z’ and ’ijin’ with a ’j’. And you differentiated both. Is there really a difference legally?

AW:
Yes.

LMPP:
’Izin’ with a ’z’ means?

AW:
That is a government instrument.

LMPP:
And ’ijin’ with a ’j’ means?

AW:
That is allowing something, like what applies in the society.

LMPP:
Is that according to your opinion or according to a Government Regulation?

AW:
’Izin’ with a ’z’ has a Government Regulation. ’Ijin’ [sic] is a State Administrative decision which is issued… I have explained this earlier.

LMPP:
That’s what it says?

AW:
Yes.

LMPP:
Can you tell in what article? 

AW:
’Izin’ in the context of Law No.23, Sir.

LMPP:
No, not in the context. You just defined the meaning of ’izin’ with a ’z’ like what you just said. Can you tell in what Law and which article? Can you tell us.

AW:
Yeah, the ’izin’, the word ’izin’.

LMPP:
Like what you just said…

AW:
The word ’izin,’ Sir, is in Law No.23

LMPP:
No. Could you tell us which article defines it like what you just said?

AW:
Oh, in Law No.23 there is no definition, but the word used is with a ’z’, Sir.

LMPP:
Yeah, so then… so then you should have said that in the Environmental Law the word ’izin’ is with a ’z’. That’s how it should be then?

AW:
Yes.

LMPP:
So it means it’s not the law that defined like what you just said, right? Of course. So that it is clear. So that it’s not wrong. And ’ijin’ which you just… is that your own opinion?

AW:
’Ijin’ with a ’j’, yes.

LMPP:
Is there anyone supporting your opinion?

AW:
There’s been a test, a study, Sir. So ’ijin’ with a ’j’ is a regular permission, Sir.

LMPP:
Yeah, is this your research or someone else’s?

AW:
Yes, my research, Sir.

LMPP:
Your own?

AW:
My own.

LMPP:
Anyone else supporting your research?

AW:
Thus far no one has contested it.

LMPP:
Oh, so...

[Audience laughs]

LMPP:
No, no, you’re not answering my question.

AW:
Oh yeah? How is it, Sir?

LMPP:
Has anyone quoted your opinion, that they agreed with that opinion of yours?

AW:
I have not checked if others have cited or not, but it is valid.

LMPP:
Oh, so you don’t know. That is just your personal opinion, right? This is my last question. You  said earlier… so referring back to this letter… if you say your interpretation was as such, we may agree or disagree, and there have been experts who saw that PT NMR did not have a permit because you say… this permit, even the person who issued it said it is a permit, Sonny Keraf. So then the basis for the Prosecutors to indict that this disposal of tailing has exceeded the quality standard was based on this letter. Can it still be justified according to administrative law? So the Prosecutors said… you say that this is not a permit, right? Whereas here we have parameters of concentrations and volume. And then the Defendant PT NMR is indicted, they say, because they have not met this standard… this standard. What is the explanation from the point of view of administrative law?

AW:
I did not read the Prosecutor’s indictment, but what I gained from this is that this is a requirement that must be met by the applicant. So these are messages attached to the permit that will be issued in the future. That is what… but the Prosecutor’s indictment…

LMPP:
So then are you of the opinion that the Prosecutors are indicting PT NMR based on future law?

AW:
I did not read, Sir, so I don’t know if the indictment is like this or not.

LMPP:
Slowly, Sir, perhaps a bit more slowly. We have… we have established that you are still of the opinion that this is not a permit, right?

AW:
Yes.

LMPP:
Even though the minister himself said that this is a permit?

AW:
Yes.

LMPP:
The person who issued this said that this is a permit. So in other words, this is not valid, this is just a letter, right?

AW:
Yes.

PP2:
Sorry, would you correct it, not that the permit expired, but there was a temporary permit from Sonny Keraf.

J III:
Well, it’s been said. There’s just a difference of… but he said this is an ordinary letter… with a temporary permit.

PP2:
Yes, yes.

J III:
A temporary permit, yes.

LMPP:
About it being temporary, that is just a qualification… but this is a temporary permit. Okay. Even though here it says nothing about being temporary, right? Is there the word ’temporary’ in here? No, right? There is no word saying ’temporary permit’ in there. Now like this, to test your opinion… you said that this is not a permit. So it means that this is not valid, right, like that?

AW:
Yes.

LMPP:
The Public Prosecutors, if you read their indictment, PT NMR has committed a crime because it has violated this letter. Now, my question is, from the point of view of state administration, therefore, from your explanation, that the Prosecutors are accusing PT NMR based on future law, what is to come…

AW:
Well, no Sir. So this is the future.

LMPP:
So suppose if…

AW:
It’s like this, Sir… that is why I cannot say yes or no…

LMPP:
No, no. This was the fact. So this was the fact given. You have stated that this is not a permit, right?

AW:
Right.

LMPP:
So it is not valid, right?

AW:
Right.

LMPP:
There is no right...


AW:
Is not valid as a permit.

LMPP:
There is no permit. So can this be used as reference, a legal basis? It cannot, right?

AW:
Correct.

LMPP:
Alright. In this indictment… this is the indictment, the letter of indictment, let me read it… it’s called letter of indictment. In here this letter is cited here, the quality standard for tailings based on the letter of Minister of Environemnt/Head of Bapedal 1456. Meaning this letter. So then it goes on to say that it has exceeded that. Now, to be consistent with your statements, does that mean that the Prosecutors are making their accusations based on future law?

AW:
Yes.

LMPP:
Alright. Enough, Your Honor.

[Audience applauds]

J III:
Please, please.

PS:
Your Honor, just one topic. About... if the Expert... the Expert said earlier that when an official receives an application, and if within certain period it is not replied, then it would mean it’s been rejected?

AW:
Yes.

PS:
That is common principle in State Administrative Law, right?

AW:
Not a principle, Sir. That is an article.

PS:
An article, yes?

AW:
Yes.

PS:
That is the general provision about… I repeat, not a general provision, but that is regulated by an Article of Law about State Administrative Courts earlier, right?

AW:
Yes.

PS:
If in carrying out a job, someone’s obligation there, an agreement is made… such as PT NMR now is required to carry out requirements of law, those provisions governed in the agreement, must they be… also a part of asministrative [law] that must be carried out?

AW:
What do you mean by agreement?

PS:
And agreement between the government and PT NMR. There is a procedure to send letters, what the address is, how to report. So therefore, what’s written in the contract of work or in the agreement, such as adhering to regulations of law, and so forth… is  that also part of the administration that must be followed?

AW:
Yes, correct.

PS:
Correct, yes?

AW:
Yes.

PS:
In that.. does that become part of rules that become specialized between the government and PT NMR, as part of lex specialis of the general rules?

AW:
Well, honestly, I have not read that agreement. But in this context, Sir, in the context of a permit to be issued, that is a reference which…

PS:
No. We’ve moved on from that now. We’re talking in general now. In the context of the overall activity, there are procedures… this is how you should issue warnings, this and that… There are administrative procedures on how to report meeting results. That is provided for in the contract of work, administrative requirements also. In assessing the administrative feasibility of both parties which has become an agreement in that contract, that becomes the law to the signatories, correct?

AW:
Yes.

PS:
Correct, yes?

AW:
Yes, correct, Sir.

PS:
That must be complied with, yes?

AW:
Yes, Sir.

PS:
Suppose if it differs from general provisions, for example, in a discretionary situation, and how to report in case of emergency, the actions are not regulated in the general provisions or has strayed from general provisions of law, then what applies is what has been agreed between the government itself and PT NMR? Is that the right view, Sir?

AW:
No, not like that, Sir.

PS:
Then what is looked at?

AW:
That is not right, Sir. So if that agreement violates something that has become a provision of law, and it has…

PS:
No. That is not what I mean. I agree that from here we would go to Jakarta by airplane. But the agreement between PT NMR and the government says that we take a boat. But the general provisions say that we must take an airplane. It’s more efficient. But in this contract it says, let’s just take a boat, it’s cheaper. Just an example, as a way to become binding. Is that binding as something that has to be followed by both parties? Is that an obligation?

AW:
Well, yes, as an agreement, yes.

PS:
So that’s correct, yes? This is just the basis. Before that, in there… if it is binding then that would mean the particular would defeat the general. The principle of [unclear] applies in this Law or this agreement. My question, in the contract of work, Article 26, it says that if there are applications, requests filed by the initiator to the government, that must be answered, responded to by the government within at most three months. Let’s assume 90 days. One month is 30 days. If the government does not answer that application, then all applications, planning is considered appropriate and approved. The question… the definition of government includes all the way from the president, the departments, non-departmental ministries, institutions, provincial to district governments and the regent as well as mayors, are bound to what has been decided by the government in that contract of work. My question, will those specialized principles disregard the principle which you have said, that if the government does not answer within 90 days, then it means a rejection, while the contract of work says that if within 90 days there is no reply, then the government has approved? What is your comment on that?

AW:
Well, it’s like this, Sir. You said that in the work contract it is three months?

PS:
It says 90 days.

AW:
Yes, 90 days. Sorry. If within 90 days there is no response or [no] reply, then automatically that would be considered as approval to that activity. That’s more or less how it reads, right, Sir? Ah see, actually that sentence ’approval’ is a… that statement is in contradiction with that Article 3, Sir, which says that if there is no reply, then it should be considered as a rejection, because Law 5 of [19]86 says that if within those three months there is no reply, then referring to that law, that is a rejection, or considered of having rejected [the application].

PS:
Yeah, so you just said [unclear] applies. You are saying again now that it becomes invalid, right. There’s no need for us to debate. It’s just that we know who you really are. Second, from the point of view of the work contract, what if there is a provision in the environmental law which says that if the government does not respond the applications filed by the initiator within 75 days, then that application is considered environmentally feasible? Is that also binding, two different Laws?

AW:
Contradicts?

PS:
Yes.

AW:
I agree.

PS:
Agree that it still contradicts? 

AW:
Is that a Government Regulation, Sir?

PS:
Yes. Government Regulation No.27. Correct. So what applies is the one… because this is specifically about the environment, that PT NMR is obligated… PT NMR may look at the specific provisions about the environment. Is that right?

AW:
No. I see that in the hierarchy, Laws are higher than Government Regulations.

PS:
Well, let’s say… in that regard… but that is two different contexts. That was about State Administrative Courts?

AW:
Yes.

PS:
And this one is about environmental law, right? A different context. Unrelated actually. But this one governs specifically about environmental law. There are still plenty other similar articles, Expert. So you think that that still cannot be applied?

AW:
Right.

PS:
Oh, it’s even clearer now. Would you please then tell this to your colleagues. Thank you, no more questions from us.

J III:
Oh, Mister Harry Mangindaan? Oh, finished? We invite the Defendant to ask questions or respond to the Expert’s testimony.
RBN Comment

RBN:
Thank you Your Honor.

HS:
Terima kasih Yang Mulia.

RBN:
I reject this Witness’s testimony in its entirety.

HS:
Saya menolak kesaksian Saksi ini secara keseluruhan.

RBN:
I found it simply amazing.

HS:
Saya menganggap ini luar biasa.

RBN:
If I did not have a permit, whether using the letter J or Z, yet the prosecution is charging me for exceeding it and even applying the same standard retroactively.

HS:
Saya tidak memiliki izin yang menggunakan huruf J atau Z....

[Recording stopped]

HS:
Untuk mendakwa PT NMR perihal melampaui perizinan tersebut dan bahkan menerapkan baku mutunya dengan berlaku surut Yang Mulia.

RBN:
Thank you.

HS:
Terima kasih Yang Mulia.
J III:
So finished, yes? I think that would be it. So let us respect his opinion as an expert, yes? Let’s respect that.

AW:
Thank you.

J III:
Because we’re allowed to disagree, and that, I think, is very human, to disagree, right?

AW:
Yes, correct.

J III:
Please. I think we’re done.

AW:
Oh, done. Thank you.

J III:
The other day there was a request about evidence. Is this request about evidence still stands, so we can finish it off today? And in the next hearing the only agenda, uh… the only, yes, the sole agenda will be the examination of the Defendant. Do you still need to show evidences? 

PS:
Your Honor, we would like to [discuss] about our time [unclear]. Next week, because there is Defendant I and Defendant II, looking at the opportunity… so when… can the Defendant… or, if we may, we’d like… because that is part of the defense concept of the Defendant, that it would be better for him to know the situation and be able to specify evidence items which have been prepared, because that is also one of the means of evidence that is definite, as has been pointed by the Prosecutors as evidence that there’s been pollution and degradatino of the environment. So if we may, we would like that next week the opportunity would be given, considering that the time is now rather late. Thank you.

J III:
But let’s do it like this. The Panel, like we have said before, thinks that this court has been dragging on for too long. And I think the Panel has given enough time, both to the Prosecutors or the Legal Counsel for the interest of the Defendant, the Defendant’s defense. It has gone beyond one year now, yes. So that is why I ask that in the next hearing, if it shall be preceded by… because this is getting late… preceded by evidence, to show it again. Actually, it has been prepared according to whatwasit… but for me it would be important that the next session will be about examining the Defendant, you see.

PS:
Your Honor, if you indeed would not object, we can do it right now… to quickly arrange it here in the front. That’s alright, so that next week… but if you want next week before [examining] the Defendant, we’ll take it next week. But we’re also prepared today. Thank you.

J III:
Please, Defendant, sit in the front.

PP2:
Honorable Panel of Judges, based on our Expert’s testimony we will also be submitting documentary evidence. So are we allowed to enter it now or next week before the Defendant’s examination. And this perhaps will only take five minutes.

J III:
Well, you see, the hearing is always long-winded. Here and there. You could have given the evidence earlier right away, but, whaddaheck, just hand it now. Did you assign a code as continuation?

LMPP:
In that case, Your Honor, we also have additional documentary evidence. May we enter it now at once?

J III:
Show the originals. Prosecutors first. Do you have the originals or no? Or who has the originals? So we won’t… or we wouldn’t know where these photocopies came from, suddenly they’re here. Did you put it in order, gave codes? Continuing from previous ones. For example, it stopped at P-20, and now P-21, P-22, P-23, right? So it will make it easy in the discussion later, both in the charges or in the defense, referring to letter number this and that. Uh… do it at once, because the time now is too… Prosecutors, one of the Prosecutors, witness this, are there originals or not? Legal Counsel, one of you over here and check for originals. Uh, hold on. Hold on, let’s have a look first so that nothing is concealed in evidence, yes? If there’s something concealed in the evidence this will invite… It’s ben mentioned in the list, yes? It’s in the list already, and that has to be acknowledged by the Prosecutors. I don’t want no trouble about that later. Because they will say they have not seen the originals, and you’ll quarrel… ha ha ha ha… Done? Codes assigned?

PS:
We have.

J III:
Initial it over there. Put your initials. If there are additions to evidence, you’d think the Prosecutors have done it. Done? It’s all taken care of, yeah? I think we’re finished with additional documentary evidence today, and I have… except one. The Prosecutors will present, uh… the Prosecutors will just show [something] in the next session. Other than that there’s nothing else, except taking photographs of those bottles following the request of the Legal Counsel. And then the sole event will be exaination of the Defendant.

[Recording stopped]
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J III:
What page is it? Done? Yeah, if you add it in there, add one in the Prosecutors’s place also, so that the Prosecutors also know there’s been additions. Where is it? Didn’t you bring the list of evidence from the Defendant? Let’s see, tell the Prosecutors. Ookay, and then this one, what are you going to do about that evidence the other day? Where is it? Continue.

PS:
And taking photographs at once.

J III:
Please, please. So it’s true, yeah, you have checked the evidence together, yes? Don’t you be taking the photo of the Judges. Done?

PS:
Thank you, Your Honor.

J III:
So if everything else is done we can move up to the examination of the Defendant. But let us agree first on how do we go about the examination, because here PT NMR is Defendant I, and in this case also represented by Richard Bruce Ness. And then Defendant II is Richard Bruce Ness as the President Director, right? Do we… are we going to apply the questions to both the Defendants or should we first examine Defendant I, finish it first as a company, and then move on to Defendant II as an individual, or how? Let’s see, how is it going to be, Prosecutors and Legal Counsel? What’s the system going to be? 

LMPP:
Your Honor, may we give an opinion or a suggestion regarding Your Honor’s question? We would like to suggest that the examination will be separated between Defendant I and Defendant II, because each bears a different consequence or legal effect. So that when determining the wrongdoing and the responsibility we will not be wrong, we request that it be separated.


But the second, Your Honor, we also agree with a trial process that is speedy, affordable and simple. Because the facts in many respects are the same, as we can also see from the letter of indictment, except for the one paragraph that is different for Defendant I and Defendant II. Therefore, the statements from Defendant I when it relates to facts, except for this one paragraph, we would ask that mutatively it could also be applied to Defendant II. So meaning that in examining Defendant II we won’t need to repeat the same questions. Let’s say when we ask about the ERA, because ERA also applies to Defendant II, there is also for Defendant II, so that when we ask about ERA to Defendant I, mutatively it could also be accepted as statements for Defendant II. Like that, Your Honor. Thank you.

J III:
So how we separate it, yeah? Because it’s also possible that there will be questions that also apply to both, yeah, more or less. So to avoid repetition, yeah, if it has indeed been asked, when we ask Defendant I about the ERA, for example, as President Director, there’s no need [to repeat]. And I ask if there’s any suggestions from the Public Prosecutors? Agreed? Yeah, so that will be the system. Defendant I first.

PP2:
We also agree.

J III:
You agree. But if there will be questions that apply to both, do not repeat themduring the examination of Defendant II, like that, yeah? So in that case, now let us ask questions to Defendant I, yeah, as PT NMR. And we ask that everyone make note od the questions so as to avoid repetition, so that the examination of this case could be speedy. Unless perhaps for confirmation, or perhaps to develop further questions, then it’s allowed, yeah… but repetitions… We ask the Defendant as PT NMR, where is the domicile or the headquarters of PT NMR?

RBN:
In Jakarta, Your Honor.

HS:
Di Jakarta Yang Mulia.

[image: image8.png]


J III:
In Jakarta? Not in, where was it…? That is for the Indonesian office, yeah? 
HS:
Is that the one for in Indonesia?

RBN:
Yes our office is… for PT Minahasa, Newmont Minahasa Raya, are located in Jakarta.

J III:
In Jakarta?

RBN:
The domicile of the corporation is Jakarta.

HS:
Ya Yang Mulia perusahaan kami berpusat di Jakarta, PT NMR.

J III:
The domicile is in Jakarta. What is the address?

HS:
Where is the address?

RBN:
It is a… the Rajawali Building in Jakarta.

HS:
Gedung Rajawali, Kuningan Jakarta.

J III:
PT NMR is run from Jakarta, PT Newmont Jakarta?

RBN:
Our corporate headquarters are in Jakarta.

HS:
Ya, kepala induk perusahaan kami, induknya di Jakarta.

J III:
Of course, that is why it is run from Jakarta.

HS:
So its control from Jakarta?

RBN:
That is correct, then we also have a separate operation in South Minahasa.

HS:
Tapi kita juga mempunyai operasional terpisah di Minahasa Selatan.

RBN:
… in Ratatotok.

J III:
Oh, I see. I mean, we know that Newmont is also in East Nusa Tenggara, there is also in Minahasa. I mean, the running of this company, is it from Jakarta or from America?

RBN:
All… the headquarters of all Newmont operations in Indonesia are headquartered out of Jakarta.

HS:
Ya seluruh pusat pengendalian dan manajemen dari perusahaan Newmont ada di Jakarta.

J III:
So it’s in Jakarta, yes?

RBN:
They’re, all PT companiss domiciled in Jakarta.

HS:
Semua perusahaan PT PT.

J III:
When did you begin preparations for mining in South Minahasa, or Minsel, yes? I mean, as we know that before exploitation stage there is exploration, there are preparations, construction or whatever. When was the first stone placed, the first time you set foot in South Minahasa? When?

RBN:
I’d be happy to answer that, Your Honor. I do actually… I did put together a timeline with activities and dates. If you would like I could use the slide so I can verbally explain it to you.

HS:
Saya senang sekali menjelaskan Yang Mulia, saya sudah mempersiapkan garis dengan batas-batas waktu apabila Yang Mulia mengizinkan saya menunjukkan slidenya.

J III:
Yeah. It’s important for us to know the stages, yeah, beginning from preparations until exploitation. We need the timeline. If you have a slide, go ahead.

HS:
If you have the slide you can show.

RBN:
The contract of work which was signed by PT Minahasa Raya was signed in 1986.

HS:
Kontrak Karya ditandatangani dengan PT NMR tahun 1986 Yang Mulia.

RBN:
And right after the signing of the contract we made an application for exploration.

HS:
Dan segera setelah penandatanganan kita mengajukan permohonan untuk eksplorasi.

RBN:
So that started in 1986.

HS:
Itu dimulai tahun 1986.

RBN:
And it was in a general exploration, but we first made the discovery or started to see a potential for a discovery… and a deposit near Ratatotok called Mesel.

HS:
Ya dan itu merupakan eksplorasi umum tapi kita mulai menemukan penemuan atau potensi adanya penemuan di Ratotok, di Messel dekat Ratatotok.

RBN:
And at that time then we… after we had sufficient geological information we asked to the government to be able to conduct the feasibility study.

HS:
Dan setelah kita mendapat cukup informasi data dari penemuan itu kita mohon izin kepada pemerintah untuk melakukan suatu studi kelayakan Yang Mulia.

RBN:
And normally how these processes take place is exploration continues while we start doing engineering.

HS:
Dan pada umumnya bagaimana ini berlangsung adalah eksplorasi berjalan terus walaupun kita sudah mulai melakukan studi kelayakan.

RBN:
And we started the preliminary studies in 1992.

HS:
Dan kita mulai melakukan studi-studi awal sebelumnya itu pada tahun 1992.

RBN:
And we also started collecting baseline information which would be the foundations for later developing an AMDAL.

HS:
Dan kita juga melakukan mengumpulkan data-data rona awal yang dapat digunakan kemudian untuk bahan masukan AMDAL dan studi lainnya.

RBN:
And normally the feasibility study and the AMDAL coincide. Actually they parallel…

J III:
Hold on, let me cut you now.

HS:
Can I cut.

J III:
When was AMDAL submitted to the government?

HS:
When was the AMDAL submitted to the goverment?

RBN:
I believe it was in 1994. I have the exact... it will be…

HS:
Ya saya pikir itu tahun 1994.

J III:
Submitted to the government in 1994, and it was also approved?

HS:
And it was, was is that approved by the goverment in 1994?

RBN:
That is correct but…

HS:
Itu benar.

J III:
In what month in 1994 was it submitted and in what month in 1994 was it approved? 

RBN:
Okay. With your permission I would like to ask my assistant to be able to look at the exact date of the document.

HS:
Saya seizin Anda saya mohon menanyakan asisten saya untuk tanggal yang tepat.

J III:
Alright, go ahead.

RBN:
Could you bring forward the AMDAL and the feasibility studies so we can see the exact date please.

PP2:
Your Honors, may we comment about this matter?

J III:
What is it?

PP2:
Wouldn’t it be better… because this examination is about the Defendant. If the Defendant doesn’t know precisely about times, wouldn’t it be better of the Defendant himself answers that question?

J III:
Well, if he forgot it would be good if someone can remind him. This is important for  the Panel of Judges. If there is someone who can remind him, his assistant, I don’t think there is a problem in it, yeah?

LMPP:
Your Honor.

J III:
So more or less in what month in 1994 it was submitted?

HS:
So what month?

RBN:
It was submitted to the goverment for final review in July…

HS:
Diserahkan kepada pemerintah untuk dikaji akhir pada bulan Juli.

RBN:
… and was approved on November 24th.

HS:
Dan disetujui Nopember 24 Yang Mulia.

J III: 
Okay, let’s continue.

HS:
So continue.

J III:
And then after AMDAL was approved what were the next actions?

HS:
After the AMDAL was approved what were the further?

RBN:
Then after the AMDAL was approved we made a request for… to be able to construct the project, starting construction, based on the designs outlined in the feasibility study.

HS:
Setelah AMDAL disetujui kami mengajukan permohonan izin kepada pemerintah untuk dapat melakukan konstruksi sebagaimana telah didasarkan pada studi kelayakan.

RBN:
So the factory and stuff was built in 1995 and in 1996.

HS:
Dan instalasi kemudian dibangun tahun 1995 dan 1996.

RBN:
And part of the permit to construct… the contract of work contemplates that we would actually test the equipment.

HS:
Dan sebagai bagian dari izin untuk melakukan konstruksi juga dalam kontrak karya telah disebut bahwa harus dilakukan uji coba dulu.

RBN:
And then when we reach 70% of production…

HS:
Ketika kami mencapai 70% dari pada produksi.

RBN:
… then we asked for an operating permit.

HS:
Kita kemudian mengajukan permohonan untuk mendapatkan izin operasional.

RBN:
So…

J III:
Hold on, let me stop you a moment. I want to ask… in that AMDAL, does it say where the tailings would be placed?

RBN:
In the sea, depth of 82 meters.

HS:
Ya Yang Mulia disebutkan.

J III:
In submitting that AMDAL, was there alternatives given to the government, and then one of those was approved for tailings placement, or indeed in that AMDAL it was already planned that the tailings would be placed in the sea?

RBN:
No. When the feasibility study was conducted…

HS:
Ketika dilakukan studi kelayakan.

RBN:
… and which is part of the basis for the AMDAL…

HS:
Dan yang merupakan dasar untuk AMDAL.

RBN:
… it reviewed both options…

HS:
Kita telah mengkaji dua kemungkinan.

RBN:
… of both on-land placement as well as on the bottom of the sea.

HS:
Penempatan di daratan maupun penempatan pada dasar laut.

RBN:
And the Commission AMDAL...

HS:
Dan komisi AMDAL.

RBN:
… concluded with the recommendation that sea, the bottom of the sea would be the safest possible location.

HS:
Komisi AMDAL menyimpulkan dengan rekomendasi bahwa tempat yang teraman dibanding kedua kemungkinan adalah penempatan pada dasar laut.

RBN:
But in both documents it refers to both options, with the preferred option being under the sea.

HS:
Ya dan dalam kedua dokumen itu disebutkan bahwa kedua cara itu dimasukkan tetapi dengan kemungkinan terbaik adalah penempatan pada dasar laut.


J III:
So at that time with the approval of AMDAL, that means the government had approved of tailings being placed in the sea, or was the government still saying whichever is the safest, or was it the government who decided which one was the safest? I mean, this submarine placement, was it merely a suggestion from PT NMR, or were alternatives given and the the government considered that placement in the sea would be more feasible or safer, like that?

RBN:
That is correct, Your Honor, that was an actual approval.

HS:
Itu benar Yang Mulia mereka telah menyetujui penempatan pada dasar laut.

J III:
Okay, just continue.

HS:
Ok continue.

RBN:
So the operations continued from 1996 until the mill stopped in the end of August 2004, and we stopped discharging tailings at the… around the first couple of days of October in 2004.

HS:
Operasional perusahaan adalah tahun 1996 sampai tahun 2004 dan penempatan tailing dihentikan sampai bulan Oktober 2004.

RBN:
Now, during this same time period we were making plans for closure…

HS:
Selama waktu ini kami juga membuat rencana penutupan.

RBN:
… which took a couple of years to work through and we got that closure plan approved in 2002.

HS:
Yang membutuhkan waktu beberapa tahun dan...

J III:
Hang on, yeah. If we look at it there, the operations lasted from 1996 until 2004, right?

RBN:
That is correct.

HS:
Itu benar.

J III:
Closure plans were already made in 2004, you mean, right? What do you mean by it being approved in 2002? The closure plan was approved in 2002, what does that mean?

RBN:
In other words we started closure planning well before the closure of the mine.

HS:
Jadi kita sudah membuat rencana jauh sebelum tambang ditutup.

J III:
So it means the closure plan was in place in 2002… if you look from there?

HS:
So thats mean you plan to close down on 2002?

RBN:
No, that is the date the plan was formally approved by the government… the closure plan process.

HS:
Bukan Yang Mulia itu adalah tanggal disetujui rencana untuk penutupan tambang.

J III:
Yeah, but this is what I mean, if mine closure plan was submitted in 2004 and then in 2002 that mine closure proposal was approved, that doesn’t make sense, right? So I mean, when was it submitted or approved? When was it submitted and when was it approved by the government, the plan? It’s some sort of a proposal, right, that mine closure? When was it submitted to the government and when approved?

RBN:
Okay, maybe I can expand my explanation, Your Honor.

HS:
Mungkin saya bisa memperluas penjelasan saya Yang Mulia.

RBN:
Because the closure plan process is similar… it may… has many similar characteristics to an AMDAL. In other words, there are multiple stakeholders.

HS:
Ya jadi rencana penutupan itu hampir sama prosedurnya seperti pembuatan AMDAL.

J III:
Yes.

RBN:
So that is discussed at the local levels and then it works up to the provincial levels, and then up to the government...

HS:
Dibicarakan pada tingkat lokal, provinsi maupun pemerintah pusat.

RBN:
… and multiple ministries.

HS:
Dan berbagai kementerian.

RBN:
So that process took over year.

HS:
Sehingga proses itu memakan waktu lebih dari setahun.

J III:
But actually my question wasn’t about that.

RBN:
But…

HS:
My question is not that.

J III:
Right there… let us look at this figure, yes? The operations was in 1996-2004, right? If it is written there that the closure plan was approved in 2002… so if it was approved in 2002, when was that closure plan submitted?

RBN:
Yes, the government… and it’s our policy to have planning in place well before closure, so we did well ahead of time and received approval.

HS:
Kita membuat rencananya jauh sebelum penutupan dan kita sudah memberikan kepada pemerintah pada waktu itu.

J III:
When was it approved? When was it approved by the government?

HS:
So when was it approved by the government.

RBN:
In 2002, I’d have to check the document for the exact date.

HS:
Tahun 2002 tapi tanggal yang tepat saya harus cek dokumen.

J III:
Oh, I see. So the illustration there is correct that the operations was in 1996 until 2004.

RBN:
That’s correct.

J III:
But way before that the proposal or the closure plan had already been made, and only in 2002 it was approved by the government, more or less, right? So the closure plan was not made in 2004, right? So that we’re not mistaken in reading this. If we read it wrong then...

RBN:
Yes, I understand.

J III:
So this means that the closure plan was before 2002, right? Before 2002, yeah?

RBN:
Since it was a multiple stakeholders.

HS:
Ya, Yang Mulia.

J III:
The closure plan was submitted in 2002, and it was approved in 2002?

HS:
Ya benar.

J III:
In the contract of work does it say how many years the operations would last, and if it could be extended or not extended? Was there such provisions?

RBN:
Yes, Your Honor, the contract of work contemplates that if you find the deposit you could mine it up to 30 years and then it has an option for two 10-year extentions.

HS:
Ya Yang Mulia dalam kontrak karya itu kalau kita menemukan deposit kita bisa melangsungkan tambang sampai 30 dan setelah itu ada kemungkinan untuk memperpanjang 2 kali 10 tahun Yang Mulia.

J III:
30 years, extendable 2x10 years?

RBN:
That’s right. It’d be two 10-year extensions.

HS:
Ya benar.

J III:
That is possible. But the reality was that PT NMR operated, mined, produced from 1996 until 2004. So only 8 years?

RBN:
That is correct, Your Honor.

HS:
Ya Yang Mulia.

J III:
Why wasn’t it continued? You’re allowed 30 years, right? What was the cause?

RBN:
When we made the discovery we had sufficient reserves till 2004.

HS:
Kita menemukan adanya sediaan daripada bijih tambang sampai 2004.

J III:
Oh, I see.

RBN:
But we continued the exploration until, I believe, 2000 or 2001 in the area and we were not able to make any economic discovery after the initial…

HS:
Kita tetap seperti dikatakan tadi eksplorasi berjalan terus sampai 2001 tapi kita tidak berhasil mendapatkan temuan yang bernilai ekonomis.

J III:
Economical, huh?

RBN:
Yup.

J III:
So you mean even if it were continued it would not be economical, right?

RBN:
That is correct, we were out of ore.

HS:
Ya kita kekurangan…

RBN:
In fact we stopped…

J III:
The reason the closure plan was submitted is because economically the available deposits were no longer feasible, right?

RBN:
That is correct, Your Honor.

HS:
Benar Yang Mulia.

J III:
So the mine closure plan has been approved by the government. Can you show proof of all this, about the mine closure plan approval from the government?

LMPP:
We have, it’s been entered.

J III:
Oh, can you tell what evidence number?

LMPP:
Would you check that please?

J III:
If you have we’ll find it later, but it’s been entered, yeah?

LMPP:
It has, in the documentary evidence, Your Honor.

J III:
The evidence… or we’ll be too long. So it’s been approved by the government. Actually when was the last time the plant produced gold, when was it really producing for the last time?

RBN:
The actual production, I believe, was on the 30th or 31st of August of 2004.

HS:
Produksi yang sebenarnya dari tambang...

RBN:
That’s when we shut down…

J III:
When was the production shut down for the last time?

RBN:
That was correct.

HS:
Tanggal 30 atau 31 Agustus 2004.

RBN:
But… but after the plant is shut down the tailing system still was in operation…

HS:
Tetapi setelah itu dihentikan operasi sisa tailing itu masih berlangsung.

RBN:
As… we cleaned up…

J III:
Yeah, that I will… my next question, I would like to know when was gold produced for the very last time?

RBN:
Yes, that’s the end of August 2004.

HS:
Akhir Agustus 2004.

J III:
And then my next question follows, surely after there was no more production there were still tailings, right? When was tailings place on the seabed for the very last time?

RBN:
I believe it was around of the first day of October.

HS:
Kurang lebih tanggal 1 Oktober.

RBN:
But then afterwards we run some water through the line.

HS:
Tapi setelah itu kami bilas dulu dengan air.

RBN:
So actually the concentrations of a… after the first week of October the line operated for about a week before we shut it down.

HS:
Jadi setelah tanggal 1 Oktober itu pipa hanya digunakan untuk mengalirkan air untuk memotong…

RBN:
But we were discharging tailings and solids up until around the 1st of October.

HS:
Jadi tailing dan padatan itu hanya sampai…

[Recording stopped]

J III:
It is hard for me to ask questions indeed. As Defendant II too I cannot ask now. So it’s quite hard, yeah. But I think for the company in particular, from the Panel I think… is there more from others? Ah, there’s more from members. Please.

J II:
Defendant, let me continue, yeah?

HS:
We continue.

J II:
And then, if I’m not mistaken, the basis for operations being there is the existence of the contract of work, yes? And then, in PT NMR’s organization, how many departments are there or how many institutions?

J III:
Just ther structure, if you can.

J II:
The organizational structure.

J III:
Do you have it?

RBN:
I could show you some different slides on that, and the reason for that is the changes from year to year, depending on exploration, construction and closure.

HS:
Kalau diizinkan kami ditunjukkan slide dan alasan untuk itu karena melalui bertahun‑tahun ada sedikit perubahan-perubahan dalam struktur.

J III:
Yeah, since the beginning until there were changes too.

HS:
Yes you can show it.

RBN:
So at the beginning of exploration…

HS:
Pada permulaan eksplorasi.


RBN:
… and also during construction…

HS:
Dan juga selama konstruksi.

RBN:
… there were very little people… instutions in the field.

HS:
Masih belum terlalu banyak lembaga-lembaga bagian di lapangan.

RBN:
Mainly geologist.

HS:
Hanya ahli-ahli geologi.

RBN:
When we went into operation…

HS:
Waktu kami mulai beroperasi.

RBN:
… then there were several departments.

HS:
Ada berbagai departemen.

RBN:
And we can present this as part of our slides, but… 

HS:
Dan kita bisa lihat di slide saya.

RBN:
There’s a mine manager.

HS:
Ada manajer tambang.

RBN:
Geology, metallurgy.

HS:
Manajer geologi, manajer metalurgi.

RBN:
Engineering.

HS:
Insinyur.

J III:
That was in 1996, yes? This structure was in 1996, yes?

RBN:
That is 19… Yup.

J II:
Operations? When it was in operation?

RBN:
That is when we were in operation. Yes.

HS:
Ya Yang Mulia.

J II:
And then what I’d like to ask, in this organizational structure, PT NMR’s organizational structure, where is the position of the Defendant?

J III:
In 1996.

J II:
In 1996 during operations.

RBN:
1996, as an individual I was not working for PT NMR.

HS:
Tahun 1996 saya belum bekerja untuk PT NMR.

J III:
He wasn’t here yes, the name is not here? 

RBN:
No.

J III:
So in 1996 not yet?

HS:
Not yet.

RBN:
Belum… I was not working for Newmont Mining Corporation nor PT NMR.

HS:
Saya tidak bekerja untuk Newmont maupun PT NMR.

J II:
If he undertands Indonesian better if he answers in Indonesian, Sir.

LMPP:
He can’t.

J III:
A little.

J II:
If you can a little, right?

HS:
He’s not confident.

J III:
Afraid he’ll be mistaken, ha ha ha.

J II:
So we won’t require an interpreter. In that case, in what year did you arrive at the organization of PT NMR, Defendant?

RBN:
December 1999.

HS:
Desember 1999.

J II:
December 1999. As what?

HS:
As what were you there?

RBN:
Then my position was president director.

HS:
Sebagai presiden direktur.

J II:
And then as President Director what were your main tasks, main tasks in the context that are related to the organization or PT NMR, as President Director?

RBN:
My main task would be to manage the company in accordance with the articles of association.

HS:
Tugas-tugas utama saya adalah memanajemen perusahaan sesuai dengan anggaran dasar perusahaan.

RBN:
And I would be the chairman for the board of directors meetings.

HS:
Dan saya juga menjadi ketua daripada direksi.

RBN:
And also accountable to the commissioners and shareholders…

HS:
Dan juga bertanggung jawab kepada para komisaris dan pemegang saham.

RBN:
… along with the other directors in the company.

HS:
Bersamaan dengan direktur-direktur lain di perusahaan.

J II:
Yeah, so you have just mentioned both tasks and responsibilities, yeah? 

RBN:
My main functions would have been to… in addition to that of the board, I would… my activities would have been dealing with the government…

HS:
Fungsi-fungsi tambahan selain yang telah saya sebutkan tadi adalah juga untuk berhubungan dengan pemerintah.

RBN:
Normally at the national level…

HS:
Pada tingkat nasional.

RBN:
And also to ensure that our corporate policies were passed down to the directors.

HS:
Dan juga agar kebijakan-kebijakan perusahaan diteruskan kepada direktur.

J II:
Yeah, okay, so responsibilities as well as tasks are already clear, yeah? And then, are there still, are there still departmens, which you just mentioned, that are not under under your supervision in PT NMR?

RBN:
Within myself, the board of directors…

HS:
Di dalam dewan direksi.

RBN:
One of the directors…

HS:
Satu direktur.

RBN:
… would have also been the General Manager…

HS:
Juga menempati kedudukan sebagai General Manajer.

RBN:
… and Kepala Teknik…

HS:
Dan juga sebagai kepala teknik.

RBN:
… and he would be located at the site and responsible for site responsibilities.

HS:
Dia ditempatkan di lokasi tambang dan dia bertanggung jawab kepada kegiatan-kegiatan tambang.

RBN:
But as an example, the director that handles tax and finance would also be in Jakarta.

HS:
Tapi direktur yang menangani pajak dan keuangan finansial itu ditempatkan di Jakarta.

RBN:
And our organizational structure mainly functions as a board…

HS:
Dan organisasi struktur, struktur organisasi berfungsi seperti suatu dewan.

RBN:
… by a management system and job descriptions.

HS:
Dan dengan sistem manajemen sesuai dengan deskripsi pekerjaan.

RBN:
So I think… I am trying to remember the words that you use for Indonesian organization… but it’s more than personal system and based on procedures…

HS:
Saya mencoba mengingat istilah bahasa Indonesia tapi ini merupakan suatu sistem pribadi yang tergantung pada prosedur.

RBN:
… and standard operating procedures.

HS:
Dan standar tertentu.

J II:
And then, let us be more specific about the mining engineer director [sic, Kepala Teknik]. What I’m asking is, this mine engineer director [sic, Kepala Teknik], meaning the one in the field, who does he report to? 

RBN:
He reported to myself on certain issues.

HS:
Untuk hal-hal tertentu dia melaporkan langsung kepada saya.

RBN:
He also coordinated with our technical departments at the corporate levels.

HS:
Dia juga berhubungan dengan departemen-departemen teknik pada tingkat perusahaan.

RBN:
So depending on the decision making path… it depends on the issue.

HS:
Jadi tergantung pada jalur pengambilan keputusan, itu pun tergantung pada masalah yang dihadapi.

J II:
And then in that department… or that director [sic, Kepala Teknik], who appoints him and based on what so that that person is placed in the mining engineering department?

RBN:
Prior to my being in the company it would have been the president director prior to me.

HS:
Sebelum saya tentu adalah presiden direktur saya yang mengambil keputusan.

RBN:
But we had changes in management.

HS:
Tapi kita mengalami kemudian perubahan manajemen.

RBN:
So I think we had three or four General Managers during that period.

HS:
Kita mempunyai 4 GM selama masa itu.

RBN:
But according to the K3 guidelines…

HS:
Sesuai dengan panduan K3.

RBN:
… I would nominate or recommend…

HS:
Saya mengusulkan seseorang.

RBN:
… and submit one individual to be the Kepala Teknik.

HS:
Dan mengajukan satu orang sebagai Kepala Teknik.

RBN:
But that person would be examined by the Department of Mines…

HS:
Tapi orang itu akan diuji dulu atau diperiksa oleh Departemen Pertambangan.

RBN: 
… and then they would make the final approval…

HS:
Dan mereka kemudian menentukan memutuskan memberikan keputusan akhir.

RBN:
… and give him the instructions.

J III:
So PT NMR only nominates and then it is the Department of Mines that decides. Why must the Mining [Department] be the one to determine that this very person is the most appropriate to become the Kepala Teknik at PT NMR?

RBN:
Based on the mine book for health, safety and environment…

HS:
Berdasarkan keputusan kesehatan, keselamatan dan keamanan peraturan pertambangan.

RBN:
… which is a Decree from the Minister of Mines and Energy…

HS:
Yang merupakan keputusan Menteri Pertambangan.

RBN:
… No.555/K/1995…

HS:
No.555/K/1995.

J II:
So it is the Department of Mines that decides?

RBN:
Yes. They’d… in other words…

HS:
Ya.

J II:
Suggest?

RBN:
They would do two steps depending on the individual’s qualifications.

HS:
Mereka lakukan dua langkah tergantung kualifikasi daripada yang bersangkutan.

RBN:
In other words, they would first examine him…

J II:
Do you know what are the requirements that have to be met by a person to sit as the Kepala Teknik?

RBN:
Yes, I do Your Honor.

HS:
Saya tahu Yang Mulia.

RBN:
Okay. He has to, first of all, be familiar with the guidelines as published within… and the rules and regulations of Indonesia.

HS:
Dia harus mengetahui panduan dan peraturan yang berlaku di Indonesia.

RBN:
Which govern both mining, safety, health and environment.

HS:
Berkaitan dengan pertambangan, kesehatan dan keselamatan kerja dalam pertambangan.

RBN:
So he would have to prove knowledgeability of that.

HS:
Dia harus bisa membuktikan pengetahuannya di bidang tersebut.

RBN:
Plus, he would to have the technical background and experience in the field.

HS:
Dia harus mempunyai latar belakang teknik dan pengalaman di lapangan.

RBN:
In certain cases if the individual does not qualify…

HS:
Dalam hal-hal tertentu apabila dia tidak memenuhi hal itu.

RBN:
… then there is a training course or training program where the Kepala Teknik would have to go through and then pass the examination.

HS:
Maka ada suatu kemungkinan mengikuti pelatihan dan pendidikan yang harus dilalui dan harus dilalui juga harus lulus ujiannya.

RBN:
But for every General Manager that we have recommended, to my knowledge, they passed on the first exam. They did not have to take the…

HS:
Tapi selama ini yang saya ketahui setiap GM atau Kepala Teknik yang kami ajukan berhasil lulus ujian.

J II:
Yeah, okay. And then let us talk a bit about treatment. This perhaps is already a mix between Defendant I and Defendant II, about treatment of waste. The management of waste that I’m asking the Defendant is how or what methods are employed in the treatment of mine waste as carried out by PT NMR since 1996 until 2004, or since its operations?

RBN:
The treatment of the tailings…

HS:
Pengolahan dari pada tailing.

RBN:
… used the detox process.

HS:
Pada umumnya proses detoksifikasi.

RBN:
I am not a chemical engineer, so I can’t do exactly the details.

HS:
Saya bukan sarjana kimia jadi saya tidak bisa memberitahu tepat rinciannya.

RBN:
But basically it detoxes to kill cyanide…

HS:
Tapi secara dasar dia mengdetoksifikasi sehingga menetralisir sianida.

RBN:
… which is the INCO process…

HS:
Yang merupakan proses INCO itu.

RBN:
Then the other items were, to reduce any available arsenic and or mercury in the solutions.

J II:
So the treatment is by detoxification, yeah?

RBN:
That is correct.

HS:
Itu benar.

J II:
And then that detoxification method, has that been approved by the Indonesian government to be used... with that method?

RBN:
Oh yes, Your Honor…

HS:
Ya Yang Mulia.

RBN:
… that was included in the feasibility study and the AMDAL.

HS:
Itu sudah dimasukan dalam studi kelayakan.

RBN:
And in addition to that, each year….

HS:
Dan disamping itu setiap tahun…

RBN:
… we submit a work plan that is reviewed to the Department of Mines.

HS:
Setiap tahun kita masukan rencana kerja tahunan tahun berikut yang kemudian disetujui oleh Departemen Pertambangan.

RBN:
… which they review our past year’s operations…

HS:
Dimana dikaji adalah operasional tahun lalu.

RBN:
… plus they look at the next year’s plan and that contemplated detoxification in every year.

HS:
Dan juga melihat kepada rencana yang akan datang dan di situ juga disebutkan bagian-bagian daripada rencana detoksifikasi selanjutnya.

J II:
Yeah, next. So there were reports to the government about the waste situation, yeah? What I’d like to ask, in those reports… or the disposal of tailings, or the disposal of waste, are they above the standard limits or below the standard limits? Have you ever involved independent parties to study if this treatment is meets the requirements or no longer?

RBN: 
Let me try to explain that as best I can.

HS:
Saya akan usaha menjawab itu menjelaskan sedapat mungkin saya.

RBN:
They… we take sampling on… actually on a two-hourly basis.

HS:
Kita sebenarnya melakukan pengambilan sampel berdasarkan setiap 2 jam.

RBN:
And we have a laboratory on the site that is actually managed by a separate company.

HS:
Dan kita mempunyai laboratorium di lokasi tambang yang dipegang oleh suatu lembaga yang berbeda.

RBN:
And they report… and the reason that the laboratory is on the site…

J II:
So I mean a different institution, not under the auspices of PT NMR?

RBN:
The laboratory is contracted… the service is contracted by Newmont by it’s under a separate company.

HS:
Kita sewa pelayanannya tapi dia berada di dalam suatu perusahaan lain.

J II:
Oh, so the services are hired to conduct regular examinations in the laboratory. So in short, there’s an examination every two hours. And then to the Defendant’s knowledge, as long as that 2-hourly examination was ever conducted, has there ever been… as far as you know, yes? If you don’t know then say you don’t… has that waste ever exceeded the set standard limits?

RBN:
Prior to the permit issued by The Minister of Environment in 2000…

HS:
Sebelum dikeluarkan izin dari Menteri Lingkungan Hidup yang menentukan ambang-ambang.

RBN:
… there was no specific standard…

HS:
Tidak belum ada satu standar yang khas.

RBN:
… for the tailings and the solutions.

HS:
Untuk tailing maupun cairannya.

RBN:
And what the control was was the monitoring in the sea to see the impact.

HS:
Dan kontrol yang dilakukan adalah pemantauan di laut untuk melihat apakah terdapat dampak.

RBN:
So we… the monitoring was taking place but there was no specific standard until the permit issued by Sonny Keraf in July 11th, 2000.

HS:
Jadi monitoring dilakukan terhadap apa yang dihasilkan tetapi ya dampak yang ditimbulkan sebelum dampak yang ditimbulkan.

RBN:
But after the issuance of the permit…

HS:
Tapi setelah izin yang 11 Juli 2000.

RBN:
… then there was no over-the-limit situations…

HS:
Tidak terdapat situasi di atas ambang.

RBN:
… because the way we calculat it…

HS:
Karena cara kami memperhitungkan adalah.

RBN:
… is on monthly average.

HS:
Adalah berdasarkan rata-rata bulanan.

RBN:
And I have a slide that will show you the full summary of the permit and the standards…

J II:
Oh, so a monthly average is taken, and not hourly or daily or weekly average, yes?

RBN:
No, that is the… we report that in the RKL/RPL…

HS:
Kita laporkan dalam RKL/RPL.

RBN:
… to show how we calculate the monthly average.

J II:
And then... even though perhaps this was prior to him working there, but who knows if he knows... I see here that the time period for exploration was less than 10 years, from 1986 until 1996. What I’m asking is, what happened duting this time of exploration, or what sort of activities were carried out during this rather long time for exploration?

RBN:
Actually, Your honour, that is not unusual…

HS:
Sebenarnya Yang Mulia, itu tidak mengherankan, tidak aneh.

RBN:
… because, in fact, some projects, if we are succesful, will take up to 15 years before production.

HS:
Kadang-kadang ada beberapa proyek dari perusahaan kami bisa memakan waktu 15 tahun.

RBN:
Because it… once a deposit is discovered…

HS:
Sekali ditemukan satu temuan.

RBN:
… it takes up… you have to make and drill out the full size of the deposit…

HS:
Kita harus gali menggali k edalam seluruh ukuran adanya deposito di bawah itu

RBN:
… at a very close spacing between the drill holes…

HS:
Dan kita harus melakukan secara jarak antara lubang-lubang penggalian yang sangat dekat.

RBN:
… to be able to know exactly the size of the plant, the type of the process that you are going to design.

HS:
Karena kita harus mengetahui ukuran dari pada instalasi berapa banyak daya kerjanya dengan tepat dari hasil yang tidak bisa ditetapkan.

J II:
Yeah, so that was about the exploration. And then during that time of exploration was it the environmental feasibility study or the study to assess the economic value of this mining that took up the most time?

RBN:
In general once we go into an area…

HS:
Pada umumnya kalau kita masuk kepada suatu daerah.

RBN:
… we start collecting baseline information…

HS:
Kita sudah mulai langsung dengan mengumpulkan data rona awal.

RBN:
… not only water quality…

HS:
Bukan hanya kualitas air.

RBN:
… but biodiversity and other aspects.

HS:
Tapi biodevirsitas atau keanekaragaman hayati.

RBN:
Avarage rainfall, weather conditions…

HS:
Kondisi curah hujan.

RBN:
… and anything that could affect the engineering and design.

HS:
Dan setiap hal yang dapat mempengaruhi bidang rekayasa.

RBN:
But it is not put together and analyzed until the time of the engineering.

HS:
Tapi belum disatukan sebelum dimulainya kegiatan rekayasa.

RBN:
But the information has been gathered for years before.

HS:
Tapi informasi sudah dikumpulkan selama bertahun-tahun.

J II:
Yea, okay. And then moving on to AMDAL. In your understanding, does AMDAL already contain a permit or is AMDAL a tool to obtain a permit?

RBN:
No. The combination of the approval of the feasibility study…

HS:
Jadi kombinasi tentang persetujuan studi kelayakan.

RBN:
… the approval of the AMDAL…

HS:
Persetujuan atas AMDAL.

RBN:
… and I did not include… also there’s an approval of the RKL/RPL, or management and monitoring plans.

HS:
Dan saya belum memasukkan persetujuan dari RKL dan RPL atau rencana pemantauan.

RBN:
… that, in combination with the operating permit, once we have passed the testing…

HS:
Itu bersamaan dengan izin operasional.

RBN:
… that is the combination that allows us to…

J II:
So it contains approvals and those approvals also contain permits, along with permits?

RBN:
That is correct. They are licenses or approvals.

J III:
Any other members? Finished? We now invite the Legal Counsel for… oh, the Prosecutors first. I’m still influenced… please, Prosecutors.

PP2:
Alright. Thank you. We continue with questions to Defendant I, PT NMR. It’s been explained earlier that PT NMR is domiciled in Jakarta, but in following information it was said that Newmont Corporate is also domiciled in Jakarta. What we’d like to know is, is there a difference between PT NMR and PT NNT, and in this regard we want your explanation?

RBN:
The two companies are both Indonesian entities…

HS:
Dua perusahaan itu merupakan badan hukum Indonesia.

RBN:
… and both have foreign investment under the foreign investment law.

HS:
Dan dua-dua mempunyai penanaman modal asing dibawah undang-undang penanaman modal asing.

RBN:
But they are completely separate legal entities.

HS:
Tetapi merupakan dua badan yang sepenuhnya terpisah.

PP2:
Alright. These are two different legal entities. In that case we will be focusing on PT NMR. Our next question. In how many locations actually does PT NMR have its offices, be it in Indonesia or perhaps if there are offices overseas? How many offices?

RBN:
There is an office in Jakarta.

HS:
Ada satu kantor di Jakarta.

RBN:
We have one here in Manado.

HS:
Kita mempunyai satu kantor di Manado.

RBN:
And then we have one at the mine site.

HS:
Dan kita mempunyai satu kantor di lokasi tambang.

PP2:
Is that all?

RBN:
That is correct. There are no overseas offices.

HS:
Tidak ada kantor-kantor di luar negeri.

PP2:
Alright. So do these three places in the execution of activities, be it operational or administrative activities, constitute one inseparable unity between one office and another?

RBN:
Well they… each office has got different functions.

HS:
Setiap kantor mempunyai fungsi yang berbeda.

RBN:
The office at the mine site…

HS:
Kantor di lokasi tambang.

RBN:
… would be in charge of production…

HS:
Bertanggung jawab untuk masalah produksi.

RBN:
… environmental safety and health…

HS:
Keselamatan lingkungan dan keselamatan kerja, kesehatan...

RBN:
… our relations with the community.

HS:
Hubungan dengan masyarakat setempat.

RBN:
The office in Manado…

HS:
Kantor di Menado

RBN:
… is basically and primarily for logistic support.

HS:
Adalah terutama untuk logistik.

RBN:
But also does some administration here that relates to the provincial level…

HS:
Tapi juga berkaitan dengan administrasi yang berhubungan dengan tingkat provinsi.

RBN:
… and some of the relations with the… and discussions with the provincial government.

HS:
Dan juga berhubungan dengan pembahasan dengan pemerintah propinsi.

RBN:
And the office in Jakarta…

HS:
Dan perusahaan di Jakarta, kantor di Jakarta.

RBN:
… would be mainly involved with the national level government agencies.

HS:
Dan itu berkaitan dengan kegiatan-kegiatan yang berhubungan dengan Badan-Badan Pemerintah pada tingkat nasional.

RBN:
… and all… at all times, the high… the high level accounting and tax administration was also out of Jakarta.

HS:
Dan adminstrasi terutama mengenai pajak dan finansial tingkat tinggi pada pusat juga ada di Jakarta.

PP2:
Yeah, alright. They do have different functions, from your explanation. But what we’d like to know, in those different functions, do they have an interconnection, between one office and another? 

RBN:
Of course. The logistic, finance and taxes, for example…

HS:
Tentu, mari kita ambil contoh pajak dan keuangan.

RBN:
Many of the transaction and payroll records…

HS:
Banyak transaksi dan masalah pembayaran gaji.

RBN:
… and the payment of salaries to employees…

HS:
Pembayaran gaji kepada para pegawai.

RBN:
… would be administrated and controlled at the site.
HS:
Dilakukan dan dikendalikan di lokasi.

RBN:
And… but at the same time, the faktur pajak or tax invoices…

HS:
Dan pada saat yang sama...

[Recording stopped]

HS:
…Keuangan dan akuntansi.

RBN:
… as well as the payment of taxes which related to that…

HS:
Maupun pembayaran pajak atas gaji yang dibayar.

RBN:
… would be done out of Jakarta.

HS:
Dilakukan di pusat.

PP2:
Alright. And then, as far as mining activity in South Minahasa, for mining activity in South Minahasa, is that still under PT NMR?

RBN:
That is correct. It is operated under the Contract of Work of PT NMR.

HS:
Itu dilakukan dibawah Kontrak Karya PT NMR.

PP2:
Alright. About PT NMR being a business entity, I would like to know from the Defendant, what is the purpose of the [limited liability] company PT NMR?

RBN:
It is a special purpose company…

HS:
Ini merupakan perusahaan dengan tujuan khusus.

RBN:
… and a holder a Contract of Work with the Indonesian Government.

HS:
Dan pemegang kontrak karya dengan Pemerintah Republik Indonesia.

RBN:
… and it operates under that Contract of Work…

HS:
Dan beroperasi dibawah Kontrak Karya tersebut.

RBN:
… to operate its mining activities.

HS:
Untuk mengoperasikan pertambangannya.

PP2:
Yeah. In order to operate a mine, like you just explained, one of... in order to be a part of the purpose of... is there a specificity about what sort of a mine PT NMR runs? Is it just gold or are there other things produced by PT NMR’s mine?

RBN:
When you start a mining company…

HS:
Apabila Anda mulai suatu perusahaan tambang.

RBN:
… you’re never sure what you gonna discover.

HS:
Anda tidak pernah yakin apa yang akan ditemukan.

RBN:
… or if you gonna discover anything.

HS:
Atau apakah menemukan sesuatu.

RBN:
But in the case of PT NMR…

HS:
 Tapi dalam hal PT NMR.

RBN:
… its primary revenues in extraction was from gold.

HS:
Bahwa umumnya kita ambil ekstrasi dari pada emas.

RBN:
But in addition to the gold, a little bit of silver followed and needed refining.

HS:
Dan biasanya disamping emas ada sedikit perak juga yang ditemukan.

PP2:
Alright. I would like to know from the Defendant, based on existing facts, is it... what sort of things produced by PT NMR from its mining operation in South Minahasa which has an economic value?

RBN:
The two products would have been gold and silver.

HS:
Kedua produk itu adalah emas dan perak.

PP2:
Gold and silver. Fine. Before we move on to other, more technical stuff, I would also like to ask the Defendant, was PT NMR indeed established as a business enterprise that also aims to seek profit?

RBN:
Yes, that is correct. Most companies are established to do so.

HS:
Ya, itu benar, kebanyakan perusahaan didirikan tentu untuk mendapatkan keuntungan.

PP2:
Alright. Specifically for PT NMR, what efforts are undertaken to gain that profit?

RBN:
I am not sure I understand the question, could you repeat it more clearly.

HS:
Saya mohon ditanya kembali, saya tidak memahami pertanyaan Anda.

PP2:
Yeah. It’s been explained earlier that generally speaking a company is established in order to seek profit. Yeah. For PT NMR in particular, what are the efforts made in order to gain that profit?

RBN:
Well, the first effort would have been to start exploration to see if we could find an economical deposit.

HS:
Usaha pertama adalah melakukan eksplorasi untuk mendapatkan deposito yang memberi nilai ekonomis.

RBN:
Then the next thing we would have done is done the engineering work to be able to ensure that we could mine the deposit safely and economically.

HS:
Dan kedua adalah kita melakukan pekerjaan teknik untuk memastikan bahwa kita bisa melakukan pertambangan tersebut.

RBN:
Once we had the approvals and the knowledge that we could do so…

HS:
Setelah kita mendapat persetujuan dan kita mempunyai pengetahuan bahwa hal itu bisa dilaksanakan.

RBN:
We would have done engineering and construction and training of a tremendous amount of people…

HS:
Kita melakukan engineering instruksi, pembangunan, the konstruksi dan juga pelatihan sejumlah besar tenaga untuk bisa ditempatkan di sana.

RBN:
… to ensure that we had people that were qualified and able to operate the mine.

HS:
Untuk memastikan bahwa kita mempunyai orang-orang yang berkualifikasi dan bisa menjalankan instalasi disana.

RBN:
Then we would have hired… purchased the equipment… and in some cases hired subcontractors.

HS:
Dan dalam banyak hal kita kemudian menyewa peralatan dan dalam hal-hal tertentu kita menyewa kontraktor, sub-kontraktor.

RBN:
Then we would have processed the ore and extracted the minerals of gold and silver.

HS:
Dan kemudian kita mengeluarkan bijih tambang dan mengekstrasi emas dan perak. 

RBN:
And then we would have properly stored the wastes, or overburden.

HS:
Dan kemudian kita memindahkan limbah dan bahan-bahan keluaran lainnya.

RBN:
Then we would have sold the gold and silver.

HS:
Dan kita menjual emas dan perak.

RBN:
Then we would have… as the areas became complete from mining we would have reclaimed those areas.

HS:
Dan apabila pertambangan sudah selesai kita membangun lagi daerahnya. 

RBN:
And we would have monitored the environment to ensure that it was being managed properly.

HS:
Dan kita memantau agar lingkungan dikelola dengan baik.

RBN:
And then, as our commitments, both from a corporate and PT NMR level, we would ensure…

HS:
Sesuai dengan komitmen kami baik pada tingkat corporate maupun PT NMR, kita memastikan bahwa…

RBN:
… we would ensure that we had a proper closure plan in place…

HS:
Bahwa kita mempunyai rencana penutupan yang benar.

RBN:
… and we would have had a plan in place also to ensure improvements in health, safety… health, education, and economic development in the area.

HS:
Dan kita memastikan bahwa diwilayah yang kita kerja ada kegiatan-kegiatan pendidikan, kesehatan dan perbaikan lingkungan yang baik.

RBN:
And then we would continue to monitor the site after closure to ensure it is done properly.

HS:
Dan kami masih tetap akan memantau daerah tersebut setelah penutupan bahwa itu tetap berlangsung dengan baik.

PP2:
Alright. Defendant, in your statements to the Panel of Judges earlier, you have also mentioned about PT NMR’s articles of association. What I’d like to ask, in your explanation about the purpose, the organizational structure and also the tasks, powers and responsibilities, which you have explained before the Panel of Judges, are all those in accordance with PT NMR’s articles of association?

RBN:
Yes, it is.

HS:
Ya, memang benar demikian.

PP2:
Yeah, alright. There’s one thing that we would like to get the Defendant’s confirmation on, concerning the two alternatives for tailings disposal. In the AMDAL it is mentioned that there are two alternatives for the disposal of or the placement of tailings, and that is on land and in the sea, yeah. And in the AMDAL also, it was not clearly mentioned that PT NMR will be placing, or will choose to place tailings on the seabed of Buyat Bay, yeah?

RBN:
I think that you would have to… and I could ask my technical staff to help… but when you’re reading the AMDAL, make sure you’re reading… there is one that has all the discussions and stuff at the end of the [inaudible]…

HS:
Jadi saya mohon agar AMDAL dibaca dengan lebih teliti lagi karena disana ada yang jelas menentukan apa yang, tertulis apa yang telah kita…

RBN:
Because the AMDAL is a working document…

HS:
Karena AMDAL adalah dokumen kerja. 

RBN:
… and I am not sure which reference… what you are referring to.

HS:
Dan saya belum jelas Anda mengacu kepada apa.

RBN:
The notes on the back of the AMDAL…

HS:
Catatan-catatan dibelakang AMDAL.

RBN:
… I believe… and again I am doing this from memory… and I have to ask David to show… 

HS:
Saya hanya melakukan hal ini per memori tapi bisa ditanyakan staf ahli saya.

RBN:
But on the last pages it says from the Department of Mines back… included in there, that we concur that this is the process to use. 

HS:
Di halaman-halaman akhir dan di sana ada catatan juga dari Departemen Pertambangan bahwa kita berkesimpulan bahwa penempatan di dasar laut merupakan hal yang terbaik.

PP2:
Alright. And then what we would like to ask, was it then the basis... or what were the reasons so PT NMR then [chose to] place [tailings] on the seabed? What were the reasons?

RBN:
Well, there were several environmental studies conducted…

HS:
Terdapat berbagai studi lingkungan. 

RBN:
… and they were also evaluating site specific conditions…

HS:
Dan juga dilakukan evaluasi pada kondisi-kondisi yang khusus.

RBN:
… which evaluated the impacts of both methods.

HS:
Yang mengevaluasi dampak dari pada kedua opsi tersebut.

RBN:
And you would also have to look further in detail in the feasibility study, and not just in the AMDAL.

HS:
Dan anda juga perlu melihat secara lebih teliti dalam laporan studi kelayakan dan AMDAL.

RBN:
And while I cannot recall each and every option or impact…

HS:
Dan meskipun saya tidak bisa mengingat setiap dampak dari setiap opsi.

RBN:
… but if you were placing tailings on-land, as an example… 

HS:
Tapi apabila menempatkan tailing di daratan sebagai contoh.

RBN:
… you have both impacts and risks also.

HS:
Maka ada dampak dan resiko juga.

RBN:
One of them would be taking the farmers’ land away from them.

HS:
Satu adalah mengambil tanah dari para petani.

RBN:
And another major issue in this area is seismic and rainfall.

HS:
Yang kedua adalah berkaitan dengan curah hujan yang kemudian dan ukuran dari pada. 

RBN:
And if you look at the chemistry of the tailings…

HS:
Dan apabila melihat kepada susunan kimia dari pada tailing.

RBN:
… where the elements are… items such as cinnabar which is mercury sulfide…

HS:
Ya, dimana ada cinnabar yang merupakan merkuri sulfat [sic]. 

RBN:
… you will see that it is insoluble in water as it has been stated by other people’s testimonies

HS:
Bahwa itu tidak larut dalam air sebagaimana sudah dibuktikan dalam kesaksian-kesaksian sebelumnya.

RBN:
…And therefore the AMDAL commission…

HS:
Dan oleh karena itu komisi AMDAL.

RBN:
… and the government…

HS:
Dan pemerintah.

RBN:
… concurred…

HS:
Mengambil kesimpulan. 

RBN:
… that tailings placement under the sea was the best option…

HS:
Bahwa opsi penempatan tailing pada dasar laut merupakan opsi terbaik.

RBN:
… not only from an impact perspective….

HS:
Bukan dari perspektif dampak saja tetapi. 

RBN:
… tetapi also from a safety and preservation of the environment…

HS:
But also… Tetapi juga dari…

RBN:
… from a safety and environmental perspective.

HS:
Dari perspektif keamanan dan lingkungan.

PP2:
Alright. From the abovementioned reasons... those were technical, right... was there also economic considerations in deciding that tailings placement was to be done on the bottom of Buyat Bay?

RBN:
While I can’t remember the exact calculations…

HS:
Sementara saya tidak bisa mengingat perhitungan-perhitungan yang tepat.

RBN:
… but I would probably suspect that the placement of tailings in the sea…

HS:
Tapi saya perkirakan bahwa kemungkinan penempatan tailing di laut.

RBN:
… when you consider the extensive detoxification systems that add to the operating cost…

HS:
Apabila kita perhatikan operasional dari pada pengolahan detoksifikasi dan biaya pengelolaannya.

RBN:
… they’re actually been… there is possible that it would have been actually the more costly alternative.

HS:
Jadi ditinjau dari biaya maka penempatan di laut akan menghabiskan biaya lebih tinggi. 

RBN:
But I don’t think that there was any real advantage or disadvantage from a cost perpective.

HS:
Tapi dilihat dari dampak terhadap, jadi kami tidak melihat itu sebagai dampak terhadap pembiayaan.

PP2:
Alright. In the AMDAL page 3 dash 8... 

LMPP:
Honorable Presiding Judge, just one suggestion. Since the Defendant here is a limited liability legal entity [PT], and this PT has many organs, and the President Director Rick Ness only came in late 1999... AMDAL was in 1986... 1994, sorry... so before Rick Ness was there, if there is assistance from staff, because we have the staff here, we ask that that is not protested... so that the staff can help also to answer the Prosecutor’s questions. 

J III:
So let’s do it this way, okay? If the Prosecutors won’t allow him using his staff then do not ask about AMDAL, since at that time in the beginning he was not presenet during the AMDAL process. So if he could be assisted by his staff... Sometimes the Prosecutors here, yeah, if he doesn’t know, or he says he forgot, better if you don’t ask about AMDAL which he doesn’t know. Because he only came in 1999 to... So if you go there he would have to browse the pages and we’ll be spending too much time. He needs to read it again first. It will be...

PP2:
Your Honors, we are only pointing out [items] in the AMDAL. So we aren’t asking for the Defendant’s explanation. The Defendant’s explanation... we said it earlier that we’re only asking... because this document is AMDAL document. This is a PT NMR document, right? So it is something that will be... it has been entered as evidence that we are showing to the Defendant. Perhaps if the Defendant has got... maube the Defendant forgot that will be... Actually, I only want to remind it by this...

J III:
Yeah, so that’s how it should be done. 

LMPP:
Yeah, but Prosecutors, the fact that the Defendant only...

J III:
So don’t be too, how do you say, on that, because it was in 1999 that...

LMPP:
He only [came in] 1999.

J III:
... he only came, yeah? Maybe, he definitely had studied it too, but to recall all details from AMDAL, perhaps he’s having difficulties to do that. We’ll be... if he has to read each page one by one it will be a hassle. So just in general terms, AMDAL in general. So don’t be too detailed. If he’d have to peruse that and cannot be helped by his assistants, that would be too much for him.

PP2:
Indeed…

J III:
So just in general, y’know.

PP2:
Yeah, in general, but here on page three dash eight [3-8], it talks specifically about submarine tailings disposal as compared to on-land tailings disposal. We’ll read it: “PT NMR has conducted detailed engineering studies and environmental studies on submarine and on-land tailings disposal. Both alternatives were followed by development of deisgns and detailed cost estimates, with the capital investment estimate of Rp 6.24 billion, or US$ 2.9 million for submarine tailings disposal and Rp 8.29 billion or US$ 3.9 million for tailings placement on land. The cost difference is not feasible to provide a real justification to support one alternative or the other.” This is tailings disposal... tailings disposal. And here there is indeed a difference in cost.

J III:
So the difference... what was your question?

PP2:
We only wanted to bring up a point...

J III:
The question, just the question...

PP2:
Yeah, what about the AMDAL document which states that there is a difference in the cost, the cost estimate, between submarine tailings placement and on-land tailings placement?

RBN:
Okay, but again if you… let me reinstated the answer I gave prior.

HS:
Ya, tapi sekali lagi, mari saya menyatakan kembali jawaban.

RBN:
I can see from reading this document you are talking capital cost.

HS:
Saya lihat AMDAL, anda berbicara tentang harga-harga pokok saja.

RBN:
You also have what they call operating costs.

HS:
Karena juga ada biaya operasional. 

RBN:
And that is what I was saying, with the additional detoxification costs…

HS:
Dan itu yang saya maksudkan dengan tambahan biaya operasional detoksifikasi. 

RBN:
… you can end up with the lower capital cost and a higher operating cost.

HS:
Memang Anda bisa mulai dengan biaya modal awal yang lebih rendah tetapi biaya operasionalnya lebih tinggi.

RBN:
That’s where… I am saying that there’s trade off and I don’t think there is any significant difference.

HS:
Itulah mengapa saya katakan bahwa saya, kami tidak mempersalahkan perbedaan tersebut.

RBN:
’cause you cannot just look at capital cost [inaudible]

HS:
Karena anda tidak mungkin hanya melihat biaya modal utamanya saja.

RBN:
And that is less 1% difference in the total capital cost…

HS:
Dan ini hanya kurang 1% dari biaya capital keseluruhan.

RBN:
… all of the initial construction cost.

HS:
Dari biaya konstruksi semula.

PP2:
Alright, thank you. And then you’ve also explained a little about waste treatment by detoxification. What we want to know, what are the types of waste produced from the industry, or from PT NMR operations? What are the [types of] waste produced?

RBN:
Again, we have a full document…

HS:
Sekali lagi, kita punya dokumen lengkap.

RBN:
… which I could maybe ask my staff to provide…

HS:
Yang bisa saya tanyakan kepada staf saya.

RBN:
… that lists every item of waste.

HS:
Yang mencatat setiap jenis daripada limbah.

RBN:
And in 2000 we applied for a waste permit.

HS:
Dan pada tahun 2000 kita mengajukan permohonan untuk limbah. 

RBN:
And in that document… and which was approved…

HS:
Yang sudah disetujui.

RBN:
… and in that document lists every type of possible wastes…

HS:
Dan didalam dokumen itu dicatat setiap kemungkinan limbah. 

RBN:
… whether it’d be a battery from a bulldozer…

HS:
Apakah itu baterai dari suatu bulldozer. 

RBN:
… atau a product from the plant…

HS:
Atau produk dari pada instalasi.

RBN:
… and it also lists tailings in there, but in that case tailings is not classified as a hazardous waste.

HS:
Disebut disana tailing dan disana klasifikasi tailing bukan limbah B3.

RBN:
And that was approved by the Ministry of Environment.

HS:
Dan itu disetujui atau dikeluarkan oleh Kementerian Lingkungan Hidup.

RBN:
But if you want each classification of every waste, we have it here for you.

HS:
tapi apabila anda mau klasifikasi dari setiap limbah, kami bisa berikan copynya ada dari data kami. 

PP2:
Yes. You’re welcome to if it is for us...

PS:
Your Honor, there’s a request... it turns out that even the Prosecutors also require help. Actually there is no impediment to that, because articles 46, 47 here... even when a company is indicted, it can be represented by its attorneys, unless the Judge orders that it must be represented by the Chief Executive. So actually, anyone may represent a company unless the Panel of Judges objects to it.


So done, we agree that we will be helping, that the company staff can help the Defendant to provide data, because that’s been asked by the Prosecutor as well. Thank you.

J III:
Yeah, so like that. Don’t be too, whatisit, if he is being helped. We’re seeking facts of law here, aren’t we? Just let him be assisted. If he is to do all the page turning himself, when are we going to finish?

PP1:
Yes, true Your Honor... but that’s alright, because in the dossier the Defendant has volunteered to represent the company. But we realize that we’re all humans here, and we forget, but...

J III:
Well, you can’t...

PP1:
But we ask that the one talking... even if the data comes from the staff, but that the Defendant shall be the one talking. So if there’s staff, it will be [unclear]

J III:
Yeah, so if... so let’s not be too, like, y’know... yeah? Or we’ll be like that too. We do it... we don’t agree with certain actions but then we do that action too. So that. I think if we are to obtain facts properly, the right way, well, let him be helped. So he, for example, “find me the AMDAL document’ or whatever... If he doesn’t remember, I mean, do not be too rigid about it. Let it be. We want to know, right? So let’s...

LMPP:
Alright.

J III:
So I wonder what are we trying to find in this court, yeah? Sometimes I’m confused. We’re sitting here in the hearing... what are we trying to get? Are we looking for truth or objective truth, or truth according to each of us? Like that, right? So please, so everything can go well, just help with whatever is necessary...

PS:
Yeah, Your Honor, there are company staff here to represent...

J III:
Yeah, you may sit there. Who...

PS:
Actually in the AMDAL too it has been specified. It’s in there. But because the subject now is about B3 waste this will be [unclear]...

J III:
Give him a seat there to help... the assistant will help, but it is the Defendant talking. Let’s go.

RBN:
I can provide the.. them with [tidak jelas]…

J III:
Please repeat the question so he can...

PP2:
What are the [types] of waste produced from PT NMR’s business?

RBN:
We have the document. It’s about this thick, it lists everything, from the clinics wastes…

HS:
Kita mempunyai dokumen kurang lebih tebalnya begini, dan disitu tercatat segala macam limbah mulai dari klinik kesehatan.

RBN:
… from the mess halls…

HS:
Sampai grup limbah rumah tangga 

RBN:
… from the laboratory and every chemical…

HS:
Limbah laboratorium.

RBN:
… from every item in the maintenance shop…

HS:
Setiap dari limbah bengkel. 

RBN:
… and… as well as the classification of every waste product.

HS:
Dan klasifikasi dari setiap bahan yang dibuang. 

RBN:
But to… if I had to read that document it would take hours [inaudible].

HS:
Tapi apabila saya harus membaca dokumen itu akan menghabiskan waktu berjam-jam Yang Mulia.

RBN:
… if you’re asking for every item of waste that is produced.

HS:
Apabila anda menanyakan setiap jenis limbah yang dihasilkan oleh PT NMR.

RBN:
And we would have a listing from even if a doctor give a vaccination the syringe would be classified as a waste.

HS:
Dan kita juga mempunyai bahkan daftar apabila dokter menyuntik, maka limbah jarum yang dibuang juga diklasifikasikan juga dalam [tidak jelas].

RBN:
So we have a big classification. That’s why it’s very difficult to answer… there is only not one or two waste products but several.

HS:
Jadi kalau saya haru manjawab bukan hanya ada 1 atau 2 bagian limbah tapi sangat banyak.

RBN:
And we have each one of them classified and the proper method of disposal.

HS:
Dan setiap limbah diklasifikasikan menurut peraturan yang tepat dan benar.

PP2:
Alright. Is it...

PS:
Your Honor, so that...

[recording stopped]

PS:
… been specified. So it was an application first from this Defendant and it was replied by the government, which included types of wastes in there.

PP1:
Actually the question to the Defendant, the question is like this. It’s actually not about waste in general, but in particular, wastes produced specifically in connection with gold production. Just that. We’re not talking about other wastes, but specifically here, wastes that relate to gold production. Or do all those additional wastes also go through detoxification? But what we’re asking is specifically about gold production only.

RBN:
But to answer your question properly...

HS:
Untuk menjawab pertanyaan Anda dengan benar.

RBN:
Within the process plant, as an example...

HS:
Dengan proses instalasi sebagai contoh.

RBN:
We may have a flow meter...

HS:
Kita mempunyai alat pengukur arus.

RBN:
That would have a nuclear sensor...

HS:
Yang mempunyai sensor nuklir.

RBN:
... which would have to be, example, disposed of in the plant Bumi Serpong.

HS:
Yang harus dibuang sebagai contoh di Bumi Serpong, karena di pusat Serpong.

RBN:
So when you are asking that question it isn’t that simple an answer.

HS:
Jadi apabila Anda menanyakan maka tidak semudah itu, itu juga dipakai didalam instalasi tambang. ada limbah nuklir.

RBN:
So you could have any product, waste product, that’s why I’m saying, it is a very detailed…

PP2:
Alright, alright.

HS:
Jadi kalau Anda tanyakan maka itu merupakan sangat terinci laporannya. 

PP2:
Alright. But the point is this, does all waste produced in the process of extracting gold and, like you explained in the beginning, you also produced silver... does it all come out through the only way out of a pipe which is then called tailings?

RBN:
I am not sure that I fully understand your question.

HS:
Saya kurang jelas dengan pertanyaannya, mungkin bisa diulangi.

PP2:
Alright. In the process of extracting gold and silver, do all wastes from that process of extracting gold and silver, does all of it come out as tailings?

RBN:
No.

HS:
Tidak.

PP2:
Alright.

J III:
Detoxification first, then comes out.

PP2:
Yes, alright. Your answer is no. I would like to get further explanation from your answer. What is the difference between wastes that come out as tailings and perhaps also other wastes that come out not as tailings? And then where are those wastes and other wastes stored?

RBN:
Those other wastes are detailed by item in the evidence number...

HS:
Limbah-limbah lain telah diperinci didalam bukti kesaksian. 

RBN:
Which was explained before.

HS:
Yang telah dijelaskan.

RBN:
It’s about this thick a document.

HS:
Ini tentang dokumen tebal.

J III:
Give it, give it.

PP2:
In what evidence number?

HS:
Evidence 41.

PP2:
Alright. 

RBN:
In other words, there are several items.

HS:
Maka terdapat banyak item.

RBN:
You would have mill liners.

HS:
Ada yang disebut mill liners atau yang disebut penggilingan.

RBN:
You would have mercury from the mercury scrubber.

HS:
Kita mempunyai merkuri dari alat yang dinamakan mercury scrubber.

RBN:
I can’t just answer it that specific.

HS:
Saya tidak bisa menjawab itu secara spesifik.

PP2:
Alright. If you cannot answer specifically, in the documentary evidence you mentioned earlier, are all listed there?

RBN:
That’s correct.

HS:
Ya, benar.

RBN:
If you take a look at the total B3 application...

HS:
Apabila Anda melihat permohonan aplikasi untuk B3.

RBN:
... we have to list the items that are not B3... 

HS:
Kita sudah catat pokok-pokok limbah yang bukan B3.

RBN:
... and also those that are.

HS:
Yang yang termasuk B3.

RBN:
Yes. And that has every waste item.

HS:
Jadi setiap masalah limbah disebut disini.

PP2:
Alright. And then, I would like to ask the Defendant. What... what are the types of wastes that are placed in Buyat Bay? 

RBN:
That was mine tailings.

HS:
Nah, itu yang disebut tailing pertambangan.

PP2:
That is what’s called tailings. So it is tailings that are placed in Buyat Bay.

RBN:
Yes, that is correct.

HS:
Itu benar.

PP2:
Are there other mining companies that place their tailings in Buyat Bay besides PT NMR?

RBN:
There are no other mines in the area.

HS:
Tidak ada perusahaan tambang yang lain.

PP2:
Alright. And then what was the basis for choosing Buyat Bay... the Buyat Bay was chosen to place tailings waste on the seabed, not in other bays or in other marine locations? What was the consideration?

RBN:
The exact location...

HS:
Karena lokasi yang tepat.

RBN:
... was based on detailed engineering...

HS:
Didasarkan pada rekayasa, penelitian rekayasa yang terperinci.

RBN:
Which was... which, as the basis for engineering, was several... many many studies at the sea [inaudible].

HS:
Yang telah dilakukan berbagai-bagai penelitian pada lokasi laut sana.

RBN:
... the sea bottom.

HS:
Dasar laut.

RBN:
And it was done by some of the most highly regarded engineering firms in the world that specialize in that type of activity.

HS:
Dan dilakukan oleh perusahan-perusahaan rekayasa yang paling terkemuka di dunia dan berspesialisasi dalam bidang tersebut.

RBN:
So it was engineering companies’ decision based on a lot of scientific data.

HS:
Jadi merupakan suatu keputusan yang didasarkan pada banyak data ilmiah.

PP2:
Alright. And then in your testimony you explained that the operations to produce gold ceased on 31 August 2004, but for tailings placement only ended since 1 October 2004. How could there be this difference, and did the tailings placement conducted after gold production concluded have the same quality and quantity as when gold production was still going on?

RBN:
If you are asking the exact numbers...

HS:
Apabila Anda menanyakan angka-angka yang tepat.

RBN:
... you’d have to look in the RKL/RPL...

HS:
Anda bisa baca RKL dan RPL.

RBN:
... for September 2004.

HS:
Untuk September 2004.

RBN:
But I could get you that answer if you would like. 

HS:
Tapi kalau Anda minta bisa saya berikan.

RBN:
Within... but when... in earlier testimony...

HS:
Tetapi sesuai dalam kesaksian-kesaksian sebelumnya.

RBN:
... when we were doing questioning of witnesses...

HS:
Waktu diadakan tanya jawab dengan pada saksi.

RBN:
... I mentioned in the days of sampling what the differences were.

HS:
Saya sudah sebutkan pada waktu pengambilan sampel apa perbedaan-perbedaannya.

RBN:
In my cross examination the numbers were not significantly different.

HS:
Dalam tanya jawab maka angka-angka tersebut tidak berbeda secara signifikan.

LMPP:
Your Honor, what was just asked is already part of the Prosecutors’ own documentary evidence, that 2004 RKL/RPL. Because they also included it as documentary evidence, and it includes what was asked, Your Honor. Just an FYI. Who knows he forgot.

PP2:
Alright. It’s true that there is a document there, but here we would also like to get an answer and knowledge from the Defendant about matters that... We can’t just leave it all up to what’s contained in the documentary evidence. If everything is like that, we won’t need to have this Q&A here. What we would like to know first of all is the Defendant’s knowledge, and later we will relate that to whatever evidence there is.

J III:
It’s not like that actually. There’s a danger here. Now, are we going to trust more his speech now or what’s written in the document. If we consider that the written document, the RKL/RPL reports... that we’re going to ignore that and just use his testimony in court, while he’s... who can remember all those percentage in detail. I think even experts from where... moreover he’s only the President Director. 

So I think there’s no need to be too much like that. If it can be shown, if it could be analyzed from the RKL/RPL, whether prior to closure there is a difference in the tailings content disposed of in Buyat Bay, and that after the closure, that actually could be concluded from there. I’m afraid if we’d have to rely on his words now... or the document?

PP2:
Actually the answer... we only asked for a short answer, whether the quality and the quantity was the same during the production process... if not, perhaps the Defendant’s answer is not as detailed as the RKL/RPL, so we...

J III:
Let’s do this... it’s better like this... do not force it on him. If he doesn’t remember, just say don’t remember so we can continue to the question...

PP2:
Unless if …

J III:
So we’ll look at the document, you see.

PP2:
Unless if the Defendant says he doesn’t remember, then there’s no problem.

RBN:
Okay, I can show here...

HS:
Saya bisa tunjukkan disini. 

RBN:
... and I can also show you on the slide...

HS:
Dan saya juga bisa tunjukkan pada slide.

RBN:
... that the concentrations in tailings in September 2004...

HS:
Bahwa konsentrasi tailing pada September 2004.

RBN:
... were below 50% of the discharge standard.

HS:
Adalah 50% dibawah baku mutu standar.

PP2:
Alright. Perhaps that was quality-wise. What about the quantity?

RBN:
Then we would have to look in RKL/RPL... page, whatever on tailings.

HS:
Untuk itu kita harus lihat RKL dan RPL tentang tailing tersebut.

PP2:
Alright. If... 

RBN:
We don’t have that particular document and exact volume, but it would have been volumes of similar nature, because you cannot run a pipe half full.

HS:
Volumenya kurang lebih sama.

PP2:
Alright. The volume was more or less the same. What we would like to ask  next, what was the volume of tailings place in Buyat Bay seabed every day?

RBN:
That depends on the day. It depends on what day.

HS:
Tergantung pada harinya, hari apa.

PP2:
Could you easily distinguish the days? For example, how much on Monday, how much on Tuesday, because...

RBN:
The... maybe, if I could use the slide so I can explain the answer...

HS:
Mungkin kalau saya bisa menggunakan slide…

LMPP:
Your Honor, I think this question doesn’t pay regard to the indictment itself. The indictment itself says per day. It says so here. 30 October, 31 October. It’s here. So, it’s per day...

RBN:
If you want…

LMPP:
So the question was, could it be calculated daily... while the indictment itself already says so. Just to remind, Your Honor. Perhaps he forgot.

RBN:
In this report there is a volume per day.

HS:
Dalam laporan ini seperti yang bisa dilihat ada volume per hari.

RBN:
And I noticed that as part of your evidence, you have many of these reports.

HS:
Dan saya lihat ini adalah bagian dari pada bukti-bukti yang Anda ajukan adalah laporan ini.

RBN:
And this gives you the composite of solutions, slurry and solids in cubic meter.

HS:
Dan ini memberikan cairannya pada bentuk meter kubik. 

RBN:
And to evaluate that then it would multiply the volume.

HS:
Dan untuk mengevaluasi itu Anda mengalikan volume.

RBN:
... times concentration.

HS:
Kali konsentrasi.

RBN:
... and you would get your answer.

HS:
Dan Anda dapatkan pembebanan pada lingkungan.

PP2:
Alright. During the period of production between 1996 until the tailings placement stopped on 1 October 2004, was PT NMR placing tailings in Buyat Bay seabed everyday continuously? Or were there times when PT NMR did not... on a certain day or a certain time, did not place tailings on the seabed?

RBN:
There are certain days that we did not place tailings.

HS:
Ada hari-hari tertentu dimana tailing tidak ditempatkan.

RBN:
As an example, let us say that we were changing the mill liners.

HS:
Sebagai contoh kita menggantikan alat giling.

RBN:
Then on those days and shortly afterwards we would not be placing tailings. 

HS:
Maka beberapa waktu setelah dilakukan penggantian tentu tidak ada tailing yang dikeluarkan.

RBN:
We maybe pumping water through the line but we wouldn’t necessary be pumping tailings.

HS:
Mungkin kita memompakan air saja melalui pipa tapi tailingnya terhenti.

PP2:
Alright. During the times of stoppage, was it only days or could it be months or maybe even years that PT NMR was not placing tailings on the bottom of Buyat Bay?

RBN:
A mill liner change, as I give you an example...

HS:
Sebagai contoh saya beritahu penggantian alat penggiling.

RBN:
Maybe I am two times a year for three or four days.

HS:
Dua kali setahun, antara 2 sampai 4 hari.

RBN:
That was an example, I mean, there…

PP2:
So it means only days if tailings placement was ever stopped?

RBN:
That is correct.

HS:
Ya, benar.

PP2:
Alright. And then still about tailings. And were the tailings, based on the company’s monitoring, indeed really placed in its proper place according to the plan?

RBN:
Yes, they are.

HS:
Ya, memang benar.

PP2:
In the process, as time went by, was there ever an occasion when tailings came out or placed itself in the place that did not follow the previous planning?

RBN:
There were two occasions.

HS:
Ada dua kejadian.

RBN:
I believe, and it was prior to my time as the President Director. So I am not exactly sure.

HS:
Saya pikir saya tidak tahu karena pada waktu itu saya belum bekerja disana.  Jadi saya tidak tahu.

RBN:
And which times which... if there was a pipe brake like at... along the place at Buyat Beach where the... we stopped the process.

HS:
Ya, ada sambungan pipa yang terlepas, dimana proses kemudian dihentikan.

RBN:
... cleaned up the tailings, cleaned up the area...

HS:
Membersihkan daerah tailing tersebut.

RBN:
... fixed the pipe...

HS:
Membetulkan pipa.

RBN:
... and start the operations again...

HS:
Dan melakukan operasional kembali 

RBN:
But without that, every... those that were placed came out at the end of the pipe and the end of the pipe did not move.

HS:
Tapi semua yang kami buang keluar dari ujung pipa dan tempat itu tidak berubah.

PP2:
Alright. You have explained that there were two incidents when tailings came out not out of the pipe’s mouth. And this too hase been attested by Fact Witnesses who said that it happened too. What was PT NMR’s actions when those tailings came out not in the prescribed placement location?

RBN:
The procedure would have been, as soon as the pipe broke, as soon as the pipe had a problem...

HS:
Segera setelah ada kerusakan pada pipa.

RBN:
... we would’ve shut down the process.

HS:
Kita stop prosesnya.

RBN:
... and we would not discharge...

HS:
Dan tidak membuang.

RBN:
... and would not do so until the pipe was repaired and tested.

HS:
Tidak akan melanjutkan pembuangan sebelum pipa dibetulkan.

PP2:
Do you know when that incident happened?

HS:
Do you know when that was happened?

RBN:
1998.

HS:
Tahun 1998 

PP2:
In 1998. Very well. And then still about waste and here we would also like to aske the Witness, how... what, or what was done by PT NMR to guarantee that all processes perofrmed during the production operations, production of gold, could go well as planned?

RBN:
Okay.

HS:
Baik.

RBN:
That will take a little bit of explanation, but I think it’s well worth the time.

HS:
Memerlukan penjelasan sedikit tapi saya akan…

RBN:
And that is, instead, our company operates, basically, on Standard Operation Procedures.

HS:
Perusahaan kami bekerja sesuai dengan SOP atau petunjuk pelaksanaan kerja.

RBN:
But we also have corporate goals, code of ethics and many others.

HS:
Kami juga mempunyai sasaran-sasaran perusahaan, kode etik, visi…

RBN:
And in the code of ethics...

HS:
Dan didalam kode etik.

RBN:
... which I can show you the copy of...

HS:
Yang saya bisa tunjukkan copynya kepada Anda.

RBN:
... which states that we will perform better than the standard.

HS:
Dinyatakan bahwa kita akan berkinerja lebih baik dari standar atau baku mutu.

RBN:
And if you can see...

HS:
Dan seperti Anda bisa lihat.

RBN:
... in the case of tailings...

HS:
Dalam hal tailing. 

RBN:
... we discharged only 10% of the allowed permitted mercury...

HS:
Kami hanya melepaskan 10% dari air raksa atau mercury yang diizinkan.

RBN:
... and 7% of arsenic.


HS:
Dan 7% dari arsen yang diizinkan.

RBN:
And in most cases, this is during the full operating .

HS:
Dan dalam banyak hal, kebanyakan keadaan dan  ini dalam keadaan operasional yang sepenuhnya, selengkapnya.

RBN:
... for arsenic we were always 50 percent or more below the standard, that’s what the green color means. 

HS:
Dalam arsen kita selalu 50% dibawah standard dan itulah arti dari pada atau makna dari pada warna hijau ini.  

RBN:
In the case of mercury, we were in the gold color which represents that we were 95% below.

HS:
Dalam hal merkuri atau air raksa kita 95% dibawah tujuan dibawah batas baku mutu, makanya berwarna emas atau kuning.

RBN:
The green is, again, 50 percent.

HS:
Hijau kembali 50%.

RBN:
And the blue is between standard and 50%.

HS:
Dan biru adalah 50% atau memenuhi baku mutu.

RBN:
So not only that we achieved the standard...

HS:
Jadi bukan hanya kita mencapai baku mutu.

RBN:
... but we were well below the standard.

HS:
Tapi kita adalah jauh dibawah batas yang dizinkan.

RBN:
Which is based on the corporate code of ethics...

HS:
Dan itu berdasar kode etik daripada perusahaan kami.

RBN:
... and standard operating procedures from every Newmont mine in the world.

HS:
SOP dari setiap perusahaan Newmont dimanapun di dunia.

PP2:
Alright. Still about tailings. In the beginning tailings placement... according to your testimony too, that AMDAL was approved by the government. As time went by, were there rules about [sub]marine tailings placement, and what actions did PT NMR take with regards to, perhaps, changes in regulations in this country?

RBN:
Are you... from the time that we started operations... is the question that regulations changed?

HS:
Apakah pertanyaannya ada peraturan yang berubah mulai waktu operasional?

PP2:
Yes. And this relates to the permit for [sub]marine tailings placemenet and what was done by PT NMR regarding... or PT NMR’s responce to the regulations that regulate about that matter?

RBN:
I believe you are referring to, and I would ask my experts to correct me if I am wrong...

HS:
Ya, saya harus tanya kepada ahli-ahli saya apakah saya 

RBN:
But in 1997 there was a regulation that changed the law.

HS:
Tapi di tahun 1997 ada peraturan dimana ada perubahan.

RBN:
... and in that law it stated that the companies needed to apply for a tailings permit.

HS:
Undang-undang itu ada dinyatakan bahwa perusahaan harus mengajukan permohonan atau izin untuk tailing.

RBN:
Or I should say, discharge permit, that this isn’t just tailing specific.

HS:
Atau izin penempatan atau pelepasan tailing.

RBN:
And if the companies were in operation that they had to do so within five years.

HS:
Dan apabila perusahaan-perusahaan tersebut sudah bekerja, kegiatannya sudah berlangsung mereka diberi waktu 5 tahun untuk melakukan hal tersebut.

RBN:
And then in 1999...

HS:
Dan kemudian pada tahun 1999.

RBN:
... there was a PP issued number 19.

HS:
Ada PP No.19.

RBN:
... that required an application for permit.

HS:
Yang mempersyaratkan diajukan permohonan untuk mendapatkan izin.

RBN:
And this had to be complied with before the year 2002.

HS:
Dan ini sudah harus dipenuhi sebelum tahun 2002.

RBN:
So in January...

HS:
Maka pada bulan Januari.

RBN:
... of 2000...

HS:
Tahun 2000.

RBN:
... I have, I made the request...

HS:
Saya mengajukan permohonan. 

RBN:
... to be able to meet with the Minister of Environment...

HS:
Untuk bisa bertemu dengan Menteri Lingkungan Hidup. 

RBN:
... and I asked what is the path forward to be able to obtain this permit.

HS:
Dan menanyakan apa langkah kami kedepan untuk mendapatkan hal ini.

RBN:
From that meeting, it was for... actually at that particular meeting for clarification...

HS:
Pada pertemuan itu sebenarnya untuk mendapatkan klarifikasi.

RBN:
I asked that same question as it related to both... two of Newmont operations in Indonesia.

HS:
Saya menanyakan hal itu, pada waktu itu untuk dua kegiatan Newmont.

RBN:
After that meeting he says, “please write this formally in a letter.”

HS:
Pada waktu itu beliau mengatakan silakan menulis permohonan ini, atau silakan masukkan permohonan yang tertulis.

RBN:
And in... with that, I did that in... the 1st of February of 2000.

HS:
Maka pada tanggal 1 Febuari tahun 2000 saya sampaikan.

RBN:
And at the same time then...

HS:
Dan pada waktu…

[recording stopped]

RBN:
… to the Ministry…

HS: 
Agar baik PT… pada waktu itu kedua, baik PT NMR maupun PT NNT mempresentasikan operasionalnya kepada Kementerian KLH.

RBN:
In which time they… and they invited the provincial governments of both the… and the regional governments as well as the department of mines.

HS: 
Mereka mengundang baik pemerintah propinsi masing-masing maupun Departemen Pertambangan.

RBN:
There was a team formed to work through the process…

HS: 
Kemudian dibentuk tim untuk melaksanakan proses tersebut 

RBN:
… and there were many… several meetings on different dates in which I…

HS: 
Dan kemudian.

RBN:
… would be able to print this slide and give it to you for further reference.

HS: 
Kemudian ada berbagai pertemuan pada hari-hari yang lain yang saya bisa cetak slidenya untuk diberikan kepada Anda

RBN:
But during that period of the time there was discussions of what the permit should contain.

HS: 
Dan di waktu pembicaraan itu ada pembahasan mengenai apa yang harus dimasukkan ke dalam izin tersebut

RBN:
It was also decided that the permit for PT NMR would be processed first.

HS: 
Dan juga ditentukan bahwa izin untuk PT NMR akan dibuat lebih dahulu.

RBN:
And in that time period then there was also a request for a review of all the RKL/RPL data…

HS: 
Dan pada waktu itu juga ada permintaan untuk pengkajian dari pada semua data RKL dan RPL

RBN:
… all the SOPs

HS: 
Seluruh SOP.

RBN:
… or Standing Operator Procedures [sic]…

HS: 
Atau Petunjuk Pelaksanaan Kerja.

RBN:
… as well as…

HS: 
Maupun…

RBN:
… discussions about performing an Ecological Risk Assessment.

HS: 
Pembahasan bagaimana melaksanakan suatu studi resiko lingkungan 

RBN:
And… which the terms of reference were already discussed at that point in time.

HS: 
Dan kemudian dibahas kerangka kerja.

RBN:
And then on the 17th of April I submitted a formal application.

HS: 
Dan kemudian pada tanggal 17 of April?

RBN:
14…

HS: 
14.

RBN:
… 14 of April 2000…

HS: 
14 April 2000 saya menyerahkan permohonan resmi.

RBN:
… with several attachments, including all the data requested…

HS: 
Dengan berbagai lampiran lampiran-lampiran termaksud data yang disebut tadi.

RBN:
And the… also, we did the terms of reference for the ERA.

HS: 
Kerangka kerja untuk ERA

RBN:
And on the 11th of July, that is, when the Minister issued a discharge permit…

HS: 
11 Juli Menteri mengeluarkan izin pelepasan P.

RBN:
… and one of those requirements was to submit an Ecological Risk Assessment.

HS: 
Dan salah satu prasyaratnya adalah melakukan studi ERA.

RBN:
… within a 6-month’s period….

HS: 
Di dalam batas waktu 6 bulan.

RBN:
… in which we complied with.

HS: 
Yang memang telah kita laksanakan

RBN:
And the… also during that same time period…

HS: 
Dan selama waktu yang sama.

RBN:
… we worked with the different departments…

HS: 
Kita telah bekerja dengan berbagai departemen yang berbeda

RBN:
… and it was agreed and approved by the Ministry of Mines [sic]…

HS: 
Dan hal tersebut telah disetujui dan dibenarkan oleh Departemen Pertambangan.

RBN:
… that the Ecological Risk Assessment would be conducted with the combination of Shepperd Miller out of the United States.

HS: 
Bahwa studi ERA dilakukan bersamaan dengan kombinasi dengan perusahaan Shepperd Miller dari Amerika Serikat

RBN:
… which is a very highly regarded expert internationally…

HS: 
Yang merupakan perusahaan terkemuka di bidang itu secara international.

RBN:
… and they had a joint working arrangement with LIPI here in Indonesia.

HS: 
Dan mereka mempunyai kerja sama dengan LIPI.

RBN:
And that ERA was submitted…

HS: 
Dan hasil ERA itu kemudian diserahkan.

RBN:
… on the 11th of January…

HS: 
Tanggal 11 Januari.

RBN:
… and these are the evidence numbers of [inaudible]

HS: 
Dan ini adalah nomor-nomor bukti dari pada bukti-bukti baru.

PP2:
Alright. Regarding... this is regarding permits which you have explained in detail... your explanation. Your Honors, actually there are still a lot of questions, but considering that the time now is already half past eleven, could the court perhaps be...

J III:
Just continue it untul 12. Please...

PP2:
We ask that, say, if it is continuned, then at most until quarter to twelve, Sir. Because at 12 we would be starting our worship, for our opportunity...

J III:
Okay then, quarter to twelve. Please.

PP2:
Alright. Thank you Your Honor. We continue the questions. Now, regarding RKL and RPL, RKL and RPL reports. As time went by in PT NMR’s production, the fact that PT NMR has been routinely reporting its environmental monitoring and planning, actually, who do you send the RKL/RPLs too, and what is the purpose of these RKL and RPL?

RBN:
The RKL and RPL was submitted…

HS: 
RKL/RPL diserahkan kepada.

RBN:
… as routinely on quarterly basis…

HS: 
Secara rutin berdasarkan tri wulanan.

RBN:
… and developed by the Kepala Tehnik…

HS: 
Dan dikembangkan oleh Kepala Tehnik.

RBN:
… and it is based on the regular RKL/RPL approvals granted at the time of the AMDAL.

HS: 
Dan didasarkan pada persetujuan, pembuatan RKL/RPL pada waktu persetujuan AMDAL tersebut.

RBN:
… and those reports were submitted on a quarterly basis as stated from that time and are continuing today.

HS: 
Dan laporan-laporan tersebut diserahkan tri wulanan sebagaimana ditetapkan mulai pada saat itu hingga sekarang masih berlangsung.

RBN:
Those reports are submitted to the Department of Mines and Energy…

HS:
Diserahkan kepada Departemen Pertambangan dan Energi.

RBN:
… Ministry of Environment.

HS:
Menteri Kementrian Lingkungan Hidup.

RBN:
At provincial level…

HS:
Pada tingkat propinsi.

RBN:
… to the dinases in their respective areas here.

HS:
Dinas dari ke dua Departemen tersebut.

RBN:
And then as well to the regional government level.

HS:
Maupun kepada tingkat pemerintah wilayah.

PP2:
Alright. In the RKL/RPL, after the letter from the State Minister of Environment/Head of Bapedal number 1456, in that RKL/RPL the quality standard... the quality standard also referred to the letter from the Minister of Environment or the Head of Bapedal. But it turns out on a number of occasions that quality standard was exceeded, such as evident in the letter of indictment. How was... the question here... what was the position of PT Newmont Minahasa Raya regarding the quality standard that exceeded...

LMPP:
Your Honor…

PP2:
The reference used…

LMPP:
That question is suggestive in nature. The questions should be whether there was or there was not first. That first. So do not go straight into what was the responsibility. I think in the procedural law that is called a suggestive question. So it should have been started with a question: did it really exceed the quality standard? Your Honor, thank you, just to remind the procedural law.

J III:
So that can be categorized as a trapping question. That is not allowed. So first ask about whether there was exceedance or not. In the... show it in here if there’s been exceedance. The standard was actually this. On this date and this date it exceeded the standard. What is your comment on this exceeding? Like that, yeah, more or less? But we must first know what the standard, the quality standard is? And then when it was exceeded, right? So show it first.

PP2:
Alright.

J III:
The allowable quality standard is this much. On this date it was above the quality standard. What’s the question?

PP2:
Alright. We’ll change the question.

J III:
Just show the proof that’s...

PP2:
Is there a basis for the quality standard used in the RKL/RPL that you report to... like you said.

RBN:
Yes, there is.

HS:
Ya.

PP2:
What was the basis... or what quality standards were applied for these RKLs and RPLs?

RBN:
From the time of the issuance of the tailings permit…

HS:
Pada saat dikeluarkan izin penempatan tailing.

RBN:
… then the permit was the basis.

HS:
Maka izin itu menjadi dasarnya.

RBN:
And if you read the permit…

HS:
Dan apabila Anda baca izin tersebut.

RBN:
… it permits 5,000 cubic meters a day…

HS:
Maka dinyatakan 5.000 meter kubik per hari.

RBN:
… at these concentrations.

HS:
Dengan konsentrasi di bawah ini.

RBN:
Now, these concentrations and volumes…

HS:
Konsentrasi dan volume ini.

RBN:
… are reported…

HS:
Dilaporkan.

RBN:
… an a monthly average…

HS:
Pada rata-rata bulanan.

RBN:
That is also the policy of… or the practices of the Ministry of Environment…

HS:
Hal itu juga merupakan kebijakan dan praktek dari Kementerian Lingkungan Hidup.

RBN:
… and are specified and clarified in the report under this section.

HS:
Dan dijelaskan dan diuraikan di bawah bagian ini dari laporan.

RBN:
Then it is reported on this table here.

HS:
Yang telah dilaporkan pada tabel disini.

RBN:
Now, the reporting requirement from the Ministry of Environment is…

HS:
Persyaratan pelaporan.

RBN:
… we could make one sample a month and be in compliance.

HS:
Syarat pelaporan dari Kementerian Lingkungan adalah mengambil sampel hanya satu kali dalam sebulan.

RBN:
However…

HS:
Namun,

RBN:
… what we do is we report every day…

HS:
Kami melaporkan hasil pengukuran setiap hari.

RBN:
… and to be… as total transparency…

HS:
Sebagai keterbukaan total.

RBN:
… which is our policy…

HS:
Yang memang merupakan kebijakan kami.

RBN:
… and we report the average concentrations…

HS:
Dan kita laporkan konsentrasi rata-rata.

RBN:
… and the average volumes…

HS:
Dan volume rata-rata.

RBN:
… on a daily basis. Pardon me, we do not do the average the volume.

HS:
Kami tidak rata-ratakan, you do not the volume?  Kami tidak rata-ratakan bulanan.

RBN:
And the correct way to read this report…

HS:
Dan cara yang benar membaca laporan ini adalah,

RBN:
… is you take the volumes…

HS:
Adalah mengambil volume.

RBN:
… times the concentrations…

HS:
Dikalikan pada konsentrasi rata-rata.

RBN:
… and make the calculation.

HS:
Dan buat perhitungan di sana.

RBN:
Now, if you look at it from that way… that is why I’ve showed you this slide
HS:
Dan dilihat dari sudut itu, itulah yang saya tunjukan slide ini.

RBN:
… and if you look at it on an average concentration, this is the… [inaudible].

HS:
Dan apabila dengan konsentrasi rata-rata inilah hasilnya.

PP2:
Fine. But in the Minister’s letter itself, it says that the waste... first point... the tailings waste disposed of by PT Newmont Minahasa Raya into Teluk Buyat with the volume rate of 5,000 cubic meters per day and that it must meet the following quality standards...

RBN:
Okay, but…

PP2:
So it was said earlier, from you explanation, you said that the monthly average used was a policy from the Ministry of Environment. What about if we look at this letter 1456 here?

RBN:
Okay, I can, I can… I think I know your question. Let me try to explain.

HS:
Saya pikir saya tahu pertanyaan Anda ke arah mana, saya akan usaha menjelaskan.

RBN:
First of all…
HS:
Pertama,

RBN:
… anyway, I can show you a reference…

HS:
Saya menunjukan referensi kepada Anda.

RBN:
… to where the Ministry of Envirionment…

HS:
Kementerian Lingkungan Hidup.

RBN:
… as part of the Proper program…

HS:
Adalah bagian dari proper.

RBN:
… states in the document…

HS:
Menyatakan di dalam dokumen.

RBN:
… that it is the average volume…

HS:
Dan bahwa ini merupakan volume rata-rata.

RBN:
… and the average concentration…
HS:
Dan konsentrasi rata-rata.

RBN:
… that should be used.

HS:
Yang harus digunakan.

RBN:
And it also… to give you an analogy…

HS:
Dan juga sebagai satu analogi.

RBN:
… but maybe makes it easier to understand…

HS:
Yang mungkin akan membuat lebih mudah untuk memahami.

RBN:
If the doctor tells you… he doesn’t tell you how sweet he wants… you should drink your tea.

HS:
Dia tidak mengatakan kadar manisnya dari pada teh yang boleh diminum.

RBN:
He says “I don’t want you to take more than one spoonful of sugar a day,” as an example.

HS:
Dia mengatakan tidak boleh lebih dari 1 sendok dalam sehari.

RBN:
When you are looking at concentrations only…

HS:
Apabila anda hanya melihat pada konsentrasi.

RBN:
… it is irrelevant unless you look at the volume.

HS:
Adalah tidak relevan apabila anda tidak melihat kepada volume.

RBN:
Because the concept of environmental law is… [inaudible]

HS:
Karena konsep dari lingkungan hidup.

RBN:
… is environment has a carrying capacity… 

HS:
Adalah lingkungan mempunyai daya dukung.

RBN:
… and it can absorb a certain amount of load into the environment.

HS:
Dan dapat menyerap beban-beban tertentu dalam lingkungan.

RBN:
So, therefore, it is volume times concentration.

HS:
Karena itu adalah volume dikali konsentrasi.

RBN:
Now, the unit of cubic meters…

HS:
Unit dari meter kubik tadi.

RBN:
… is just a unit of reference.

HS:
Adalah suatu unit referensi atau unit acuan.

RBN:
Like your speedometer operates at kilometers per hour.

HS:
Seperti sepeda motor berjalan sekian kilo meter per jam.

RBN:
So that is just a unit of reference.

HS:
Itu hanya merupakan unit acuan.

RBN:
Could have been cubic meters per hour, could have been cubic meters per month.

HS:
Itu bisa meter kubik per jam, per bulan.

RBN:
It’s just a reference, unit of volume.

HS:
Ini adalah menunjukan acuan daripada volume.

J III:
Prosecutors, you’re asking questions and he’s explaining. Yet, why are you looking in that direction and not paying attention?

PP2:
Well, we actually ARE paying attention, because we’re comparing with our own data, Sir. So it’s not that we’re not paying attention, actually because we are very much paying attention. Yeah, so from your explanation, is it, uh... the volume discharged, the greater the volume, is the concentration also going to be higher?

RBN:
No… the two units are both variables.

HS:
2 unit ini masing-masing berdiri sendiri.

RBN:
That’s why you have to multiply the two together.

HS:
Oleh karena itu harus diperkalikan.

PP2:
Must be multiplied?

RBN:
Yes, because, as an example…

HS:
Ya, karena sebagai contoh.

PP2:
Yeah, what’s the example of the calculation?

RBN:
Example, you can take 5,000 cubic meters…

HS:
Anda bisa ambil 5.000 meter kubik.

RBN:
… let’s do something that’s got easy mathematics such as…
HS:
Supaya matematikanya mudah.

RBN:
… 0.008 for merucry…

HS:
Kali 0,008.

RBN:
… and that will equal 40 grams a day.

HS:
Dan itu memberikan hasil 40 gram per hari.

RBN:
So when you read this permit it says we can discharge 40 grams a day.

HS:
Berarti dengan demikian izin ini mengatakan kita boleh membuang 40 gram perhari

RBN:
But in actual fact we… I think our average, which was testified with our expert witness, we discharged 3.6 grams. 
HS:
Tapi kita dalam kenyataan sebagaimana diberi kesaksian oleh saksi ahli, adalah kami hanya melepaskan 2,6 gram.

RBN:
Three point six.

HS:
3.6 gram per hari.

J III:
So here’s the thing, more or less. If he thinks it has not exceeded the volume and the Prosecutos think it has, for example, right... so just find the proof that it has exceeded the volume. Just do that. What do you need to ask him for? It’s like when you ask a mango vendor, is the mango sweet? Well, of course the mango vendor will tell that his mangoes are sweet, even though they’re bitter. So I mean, just prove that it has exceeded: this is the proof that it has exceeded. No need to ask him.

PP2:
Alright. That is what we are actually going to prove to the Defendant.

J III:
Well, yeah, better that way... [that it has] exceeded the volume.

PP2:
And before we go there, for all this time... let us ask the Defendant first... for all this time, has RKL/RPL ever exceeded the quality standard set in the Minister of Environment’s letter?

RBN:
As I showed you…

HS:
Sebagaimana saya tunjukkan kepada Anda.

RBN:
… on these here levels…

HS:
Dengan.

RBN:
… if you’re looking at mercury and arsenic…

HS:
Seperti anda lihat kepada mercury atau air raksa dan arsen.

RBN:
… if you look it all the different elements, that is what it looks like.

HS:
Dan bahkan unsur-unsur lain, tidak ada.

RBN:
Oh, sorry… no, that we don’t have [inaudible].

J III:
Finish this one question first. It’s quarter to twelve now. Finish this quickly.

PP2:
Yeah, yeah. Alright. So according to you there is no violation of quality standards?

RBN:
No.

HS:
Tidak ada.

PP2:
Yeah, so perhaps we’ll stop here for now, Sir.

J III:
So for the time being, because it is already 10 minutes to 12, about the time for Friday prayers, we’d like to give the opportunity for Friday prayers. So the court will be adjourned, and we’ll continue later, yeah? So at half past one we’ll reconvene here to continue. Court is adjourned.

[Court is adjourned]

CC:
The Panel of Judges is entering the courtroom. Will the audience please rise. Audience may sit down again. And then it is turned over to the Panel of Judges. Thank you.

J III:
Court session is resumed, yeah, to be continued. So continue... the mud volume in cubic meters per day? Whatever it is you wanted to ask, continue the question.

PP2:
Alright. Thank you, Your Honor. We’ll continue the questions. It was still about RKL and RPL. We will ask the Defendant... Pak Isa Karmia, one of the Minister of Environment’s Deputies, sent a letter to PT NMR No.553 regarding RKL and RPL evaluation. Yeah, so with regards to Isa Karmisa’s letter, what did PT NMR do next? What was the response from PT NMR?

RBN:
The response to that letter is in several ways.

HS:
Tanggapan terhadap surat itu adalah dengan berbagai cara.

RBN:
As an example – and I don’t have the letter in front of me – but one of them was not to use the ‘less then’ sign… the ‘less than’ in that report.

HS:
Dalam surat itu ada tanda jangan menggunakan tanda kurang daripada dengan tulisan sudut.

RBN:
And the others were to include items in a report, which we did… to include some other items in the report…

HS:
Ada pokok-pokok lain dalam laporan.

RBN:
… and to pay serious attention to certain parameters and standards.

HS:
Dan agar memberi perhatian yang serius terhadap beberapa parameter dan standard.

RBN:
And those were reported in subsequent RKL/RPL reports.

HS:
Dan hal itu telah ditanggapi dalam laporan-laporan RKL dan RPL selanjutnya.

PP2:
Alright. What do you mean by it being responded with subsequent RKL and RPL?

RBN:
Okay, I think I can answer that question. I have a slide that would depict it for you. Maybe easier.

HS:
Saya rasa saya bisa jawab, saya ada slide yang bisa menggambarkan hal tersebut.

RBN:
I don’t see it here right now, but the answer to your question to keep the court going is that if you would look at our performance…

HS:
Apabila anda melihat pada kinerja.

RBN:
… whether in detox…

HS:
Baik dalam detoksifikasi.

RBN:
… that there was continual improvement throughout the time periods.

HS:
Bahwa selalu terdapat peningkatan selama waktu pelaksanaan.

RBN:
They were always within compliance.

HS:
Itu selalu berada di dalam kepatuhan dalam batas-batas persyaratan.

RBN:
However, it was a process of continual improvement…

HS:
Tapi prosesnya selalu tambah lama tambah baik.

RBN:
… and each month, or each report showed consistent improvement…

HS:
Dan setiap laporan menunjukan terdapat perbaikan yang konsisten.

RBN:
… to the end of the mine life.

HS:
Sampai pada akhir masa tambang.

PP2:
The action or the actual response by PT NMR itself, was it then by applying more strict monitoring on the production process or what?

RBN:
Newmont, as a company, has got a practice…

HS:
Newmont adalah suatu perusahaan yang mempunyai praktek.

RBN:
… applying that term called ‘best mining practices’.

HS:
Melaksanakan satu hal yang disebut sebagai praktek tambang yang terbaik.

RBN:
And that is an effort of continual improvement.

HS:
Dan ini merupakan suatu usaha meningkatkan secara kontinyu.

RBN:
And that is not to… just to achieve the standard but to continually improve in being lower then the standard.

HS:
Dan ini bukan hanya untuk mencapai baku mutu yang dipersyaratkan tapi secara kontinyu meningkatkan lebih baik dari pada yang dipersyaratkan oleh baku mutu.

RBN:
And that is what the staff at the site did.

HS:
That.. ?

RBN:
And that is what the management at the site did. It’s an effort of continuous improvement.

HS:
Dan inilah yang ditentukan oleh manajemen, suatu usaha yang terus meningkatkan kinerja.

RBN:
So if you look at our environmental record…

HS:
Jadi kalau apabila anda melihat kepada data dari lingkungan.

RBN:
… or our health and safety records…

HS:
Atau kita punya data mengenai kesehatan dan keselamatan.

RBN:
… that you will always see at trend of continual improvement in NMR operations.

HS:
Maka Anda akan melihat suatu tren atau kecenderungan yang selalu tambah lama tambah baik selama kegiatan kami.

PP2:
Alright. For this environmental monitoring, was there a separate unit under PT NMR that specifically monitors the environment, and to what extent was the environment monitored in this mining process?

HS:
By extent you mean standards or... ?

PP2:
Extent of area.

RBN:
There are more than one department…

HS:
Ada lebih dari satu departemen.

RBN:
… as an example, in the mill the metallurgist would be the one that is taking the samples and sending them to the lab. In the process plant.
HS:
Dalam instalasi pemrosesan.

RBN:
Then you would… the metallurgist in the plant would be the one…

HS:
Dan ahli logam di dalam instalasi.

RBN:
While in the living environment…

HS:
Sementara di dalam lingkungan hidup sekitarnya.

RBN:
… such as the marine…

HS:
Seperti kelautan.

RBN:
… then we would have the marine environmental group doing the monitoring.
HS:
Maka kita mempunyai kelompok kelautan yang mengadakan pemantauan 

RBN:
So it depends on… we also have a safety department measuring on safety performance.

HS:
Kita juga mempunyai department…

[Recording stopped]

PP2:
… before tailings were placed in Buyat Bay, did PT NMR take actions to inform the community [socialization] around the tailings placement location in Buyat Bay?

RBN:
I was not there at the time, but I believe there was, and that was testified to earlier in the hearing.

HS:
Saya tidak di sana pada waktu itu, tapi saya percaya itu dilakukan sebagaimana telah diberi kejelasan pada kesaksian sebelumnya.

PP2:
Throughout the placement of tailings in Buyat Bay, did PT NMR also routinely provided information to the communities about tha safety of tailings placement in the sea?

RBN:
The answer…

HS:
Jawabannya adalah…

RBN:
… from my staff is yes…

HS:
Adalah menurut staf saya adalah ya…

RBN:
And the answer is that… what we have in the area is something called the CCC which is community consultative group.

HS:
Jadi kita di dalam wilayah tersebut mempunyai suatu kelompok yang dikenal sebagai CCC yaitu community consultative group yaitu kelompok konsultasi masyarakat.

RBN:
And in that meetings…

HS:
Dan dalam hal itu…

RBN:
… my staff tell me that they communicated that…

HS:
Staf saya memberitahu saya bahwa mereka berkomunikasi dengan masyarakat.

RBN:
… in all aspects including environment.

HS:
Dalam semua aspek termasuk aspek lingkungan.

PP2:
Alright. In previous court sessions the Defendant on a number of occassions had showed the comparison of the situation in Buyat Pantai area since before PT NMR operated until... compared with year 2004 when PT NMR was in operation [sic]. We are going to show a map in this court. This is a map issued by PT NMR. We will be asking to... we will be asking questions to the Defendant after you’ve looked at this map. Permission, Your Honors. Please.

This is a map of PT NMT monitoring sites in 1998, yeah? Here, it is clearly seen that in Buyat, in Ratatotok, in Basaan, in Kotabunan, there are maps [sic] that show the presence of settlements. But in Buyat Bay itself, in the area called Buyat Pante, Kampung Buyat Pante, here we don’t see an illustration about a settlement being there. What I’d like to ask, why is this so, considering that this is a map of environmental monitoring sites?

RBN:
This is in 1998 before I was there, but I can explain to you that this is an environmental map that shows where to take samples.

HS:
Ini adalah peta 1998 sebelum saya di sini, dan ini merupakan peta lingkungan yang menunjukkan tempat-tempat dimana ada titik pemantauan bukan peta kependudukan.

PP2:
Alright. Let us continue the questions. There was an explanation earlier that this is a monitoring map. So does this mean that the community in Buuyat Pante are not part of the environmental monitoring map of PT NMR?

LMPP:
Your Honor, this question has no relevance to the indictment as we see it.

J III:
What was the question again?

PP2:
Is the community in Buyat Pante not part of the extent of environmental monitoring of PT NMR?

J III:
Can you answer that?

RBN:
I think that, from the... looking at that map, it shows that there were monitoring stations out in Buyat Pante…. or up in the Buyat Bay.

HS:
Terlihat di sana ada titik-titik pemantauan bahkan di dalam Teluk Buyat.

RBN:
I think you’ll see the numbers are A, B, C, D.

HS:
Bisa dilihat di sana di nomor-nomor A, B, C dan D.

PP2:
Yea, fine. If there is indeed a monitoring spot, I would like to be shown that monitoring spot for the community in Kampung Buyat Pante.

PS:
Your Honor, we’d ask that this question be clarified. Where does it say that environmental monitoring must include examining the community? It’s not in  the AMDAL. As far as we know, in the AMDAL that we’ve read, there is no requirement for PT NMR to monitor the community... but monitor the environment, right? But perhaps what the Prosecutors mean, they’re asking about the environment in Buyat Pantai? But do not mention the community as objects of monitoring. We ask that this be clarified. Thank you.

J III:
Just change the question, or like this maybe... if the Defendant does not want to answer, that’s okay too. Because it has nothing to do with whatever it is they said. So please. Because [the Defendant] also has the right not to answer for considering that the question is not relevant. So you’re allowed, do not force it. Go ahead. 

PP2:
Alright. We will... I change the question. According to PT NMR, what is environmental monitoring?

RBN:
The map that you’re showing is a place where there are samples taken…

HS:
Map yang Anda tunjukkan adalah tempat pengambilan sampel.

RBN:
… and reported in the RKL/RPL.

HS:
Dan dilaporkan dalam RKL/RPL.

PP2:
Yeah, that’s why now we ask what do you mean by environmental monitoring and what are the objects of this environmental monitoring?

RBN:
The map that I see in there…

HS:
Peta yang saya lihat di sana…

RBN:
… is an indication of where water samples are taken.
HS:
Adalah indikator atau indikasi dimana telah dimana diambil sampel-sampel air…

RBN:
And that is not a demographic map or one that we would use for social development.

HS:
Dan itu bukan peta demografis atau peta kependudukan yang digunakan untuk pengembangan masyarakat.

PP2:
Yeah, alright. Let us forget the map for now. Forget the map now. We’ll leave the map. Now our question is even more general. What do you mean by environmental  monitoring, and what are the objects of environmental monitoring?

RBN:
I can answer some of them.

HS:
Saya bisa menjawab beberapa diantaranya.

RBN:
But I’ll refer to my technical expert for details.

HS:
Saya mengacu kepada ahli teknik saya untuk rinciannya.

RBN:
We would be monitoring water…

HS:
Kita akan memantau kualitas air.

RBN:
… both in rivers and in the sea.

HS:
Baik sungai maupun laut.

RBN:
And in general we would be also med… measuring ground water.

HS:
Dan pada umumnya kita juga akan memeriksa air tanah.

RBN:
We do ambient air on a periodic basis.

HS:
Secara perioda kita juga mengukur udara ambien di tempat-tempat itu.

RBN:
We would also monitor the seabed for bathymetry.

HS:
Kita juga memantau dasar laut untuk bathimetrinya.

RBN:
Ambil… We would take samples for fish tissue periodically…

HS:
Kita secara perioda secara rutin mengambil jaringan-jaringan badan ikan.

RBN:
… and similar items of that nature.

HS:
And…

RBN:
And other similar items of that nature.

HS:
Dan hal-hal lain yang berkaitan.

PP2:
As far as the community and the environment around which the said community lives, or the environment of PT NMR industry... are they not objects of environmental monitoring?

RBN:
There is also a completely different program…

HS:
Ada juga satu program yang berbeda sama sekali.

RBN:
… that focuses on health…

HS:
Yang berfokus pada kesehatan.

RBN:
… education…

HS:
Pendidikan.

RBN:
… and economic development.
HS:
Dan pengembangan ekonomi.

RBN:
And that is a completely separate group of people.

HS:
Dan itu merupakan kelompok orang yang berbeda sama sekali.

RBN:
And that is also ongoing activity and commitment of the company.

HS:
Dan itu juga merupakan kegiatan yang berlanjut dan merupakan komitmen daripada perusahaan.

PP2:
Alright. Now I would like to move on to the issue of the health of the community. Who... or which unit has the authority to monitor the health of the community or the employees and the environment surrounding the mill?

RBN:
That is… I can answer that in two parts.

HS:
Saya bisa jawab itu dalam dua bagian.

RBN:
For the employees…

HS:
Untuk para karyawan…

RBN:
… we have our clinic at our site.
HS:
Kita mempunyai klinik di dalam lokasi…

RBN:
Those people, many of which live in the communities…

HS:
Walaupun mereka banyak juga yang tinggal di masyarakat sekitarnya…

RBN:
… and also we do as a standard practice in industry…

HS:
Dan sebagai suatu praktek standar dalam bidang industri kita juga lakukan…

RBN:
… we also monitor those employees for metal exposure.

HS:
Kita juga memonitor atau memantau karyawan-karyawan tersebut terhadap keterpaparan logam.

RBN:
And that was from 1996 at the start of the plant…

HS:
Dan itu dimulai sejak tahun 1996 pada waktu tambang dimulai…

RBN:
… until the plant was decommissioned.

HS:
Sampai saat instalasi dihentikan.

RBN:
For the other community…

HS:
Untuk masyarakat yang lain…

RBN:
… when the project was first started…

HS:
Pada waktu proyek pada awalnya dimulai…

RBN:
… there was no Puskesmas in the area…

HS:
Tidak terdapat Puskesmas di daerah tersebut…

RBN:
And Newmont worked with the government to have a Puskesmas established…

HS:
PT NMR bekerjasama dengan pemerintah untuk mendirikan sebuah Puskesmas di sana…

RBN:
And that is staffed by the Puskesmas… 

HS:
That is … ?

RBN:
That is staffed by the government’s Department of Health.
HS:
Dan itu diberi tenaga medis oleh pemerintah…

RBN:
We have aided that department…

HS:
Kita telah bantu Puskesmas tersebut…

RBN:
… with items such as medical supplies…

HS:
Dengan hal-hal seperti penyediaan obat-obatan…

RBN:
… and an ambulance.

HS:
Dan satu ambulans…

RBN:
And you’ve seen the health report by the doctor from that…as one of the witnesses.

HS:
Dan Anda bisa membaca atau telah membaca laporan kesehatan dari dokter yang bertugas di sana.

RBN:
We would not be taking medical samples or biological samples in humans in populations in the community. That is not something that we would be permitted to do.

HS:
Ya, kami tidak mengambilkan sampel-sampel darah atau jaringan tubuh manusia karena kami menurut hukum tidak diperbolehkan melakukan hal demikian.

RBN:
We can be good neighbors but we are not medical doctors.

HS:
Kita bisa membantu medik tapi bukan dokter-dokter kesehatan.

PP2:
Alright. From the baseline information, the baseline data in the PT NMR’s AMDAL document, it said that the health condition of the community was relatively well because illnesses found in Buyat Pante, such as malaria, infections and fevers, as well as digestive problems... and basedon facts in court, there were community members who then suffered rashes, some had lumps, others also cramps. What was then done by... or before we go there, was PT NMR aware about any of these?

RBN:
I think I can show you the community members here.

HS:
Saya pikir saya bisa menunjukkan anggota-anggota masyarakat yang Anda maksudkan tadi.

RBN:
Is this the family that you are mentioning?
HS:
Ini adalah keluarga yang mempunyai keluhan-keluhan tersebut.

PP2:
Before we go there, was PT NMR aware about the illnesses suffered by the members of Buyat Pante community?

RBN:
We have heard about it through media.

HS:
Kita mendengar melalui mass media.

RBN:
And we have also had the doctors do different studies in the area.

HS:
Dan kita juga mendengar dokter-dokter mengadakan penelitian-penelitian dengan hasil yang berbeda di daerah tersebut.

RBN:
And as you’ve heard in earlier testimony…

HS:
Dan sebagaimana Anda telah mendengar dalam kesaksian-kesaksian sebelumnya.

RBN:
… that their health, uh…skin diseases and stuff were at… normally the same as those of other areas.

HS:
Bahwa penyakit yang ada seperti yang gatal-gatal itu sama dengan daerah-daerah pantai lainnya.

RBN:
And when the medical expert testified from the Puskesmas…

HS:
Dan ketika saksi ahli dari Puskesmas memberikan kesaksiannya.

RBN:
… and she compared that Puskesmas to that of other areas of Indonesia…

HS:
Dan dia membandingkan Puskesmas tersebut dengan Puskesmas lain dari Pantai lainnya di Indonesia.

RBN:
… it was determined that actually the people of the communities are actually as healthy or healthier than that other areas of Indonesia.

HS:
Maka beliau itu mengambil kesimpulan bahwa kesehatan masyarakat yang disebut tadi adalah sama sehatnya kalau bukan lebih sehat dibandingkan masyarakat-masyarakat lain yang sejenis.

PP2:
So what were the concrete actions by PT NMR with regards to the fact that there were community members who had those complaints?

RBN:
While I was not on the site at the time…

HS:
Walaupun saya tidak berada di lokasi.

RBN:
… but I received reports…

HS:
Tapi saya menerima laporan-laporan.

RBN:
… that some individuals…

HS:
Bahwa ada beberapa perorangan.

RBN:
… that were either not from Buyat Pante…

HS:
Yang mungkin bukan dari Buyat Pante.

RBN:
… but maybe one or two individuals within Buyat Pante…

HS:
Tapi mungkin satu atau dua individu yang berada di Buyat Pante.

RBN:
… were telling people not to go to the doctor.

HS:
Menceritakan kepada masyarakat untuk jangan pergi ke dokter.

RBN:
And I think you heard that here in the testimony also.

HS:
Dan saya pikir Anda sudah dengar itu dari kesaksian di dalam sidang ini.

PP2:
Yeah, that is why what I would like  to ask is... because earlier you also spoke of always receiving reports, concretely, from PT NMR, what was done...

LMPP:
Your Honor, I think this question is rather strange. If there’s someone with rashes, why do you have to ask PT NMR about it? Why not ask the Police Precinct, or the Subdistrict Office, for example?

PP2:
This relates to the baseline data, because there was a difference with the existing diseases...

LMPP:
There wasn’t... we have not seen any fact as to the difference between the baseline data and what exists now. So all of a sudden we have this conclusion here, that there are people with rashes...

PP2:
A fact witness has given his testimony [about it] in this court.

J III:
So here’s what we’ll do. It’s like this actually. Find how it relates to PT NMR mining, if there is or not. If someone’s got rashes then what is the connection... you could prove that there’s a connection, if you could prove then it is true. So like that, what’s all the fuss? Now if you ask if someone’s itching, someone’s itching somewhere, and then you try to link it to PT NMR, then how? That is the Prosecutors task. The illnesses suffered by these people, is there any connection with the mining activity, right? But if you ask, why the itchiness? Suppose if they, y’know... then how would you find the connection?

PP2:
Because from the beginning it’s been explained that there was monitoring of the community’s health. That is why I wanted to ask, that is... there were several community members who experienced those things... what did PT NMR do about it?

J III:
Well, see..

PP2:
Please, if you can answer then please answer...

LMPP:
Your Honor …

J III:
Well, there’s a Puskesmas, right? There is, there is, the is one. The previous witness said that they were told NOT to go to the Puskesmas. There was even a surgeon the other day who said that the lumps should not be operated on, or else there will not be evidence, you see. So I mean, what do you mean by this question? Let’s see... make it more, y’know...

PP2:
Our question is addressed to PT NMR. If fact witnesses had explained before, now we ask PT NMR, what did it do...

J III:
... about the health of the community?

PP2:
... about the health of the community.

LMPP:
But we object to this question. It’s as if people get rashes because of PT NMR, you see. So what was done... so this is suggestive, this question is suggestive. The data fro Puskesmas... the other day the doctors from Puskesmas already provided the health data. But this has nothing to do with PT NMR. And there was no health monitoring, and there was no requirement to monitor the health.

PP2:
But from the Defendant’s testimony, he said it like that. That is why we’re asking like that. But if the Defendant indeed doesn’t... There’s the Department of Health that monitors the health of... 

LMPP:
Yeah, but that is part of the social... that is the social responsibility, but it has nothing to do with health. I mean, why must PT NMR answer for people getting rashes? That’s preposterous. You’re asking the President Director of PT NMR to explain why people there have rashes? 

PP2:
I am not... I do not want to connect rashes with PT NMR. But according to a witness the other day, the fact that there are illnesses suffered by that fact witness causing... and then issues that contradict each other came out. What I want to ask, from the health point of view, in order to resolve that, what was done by PT NMR?

LMPP:
Your Honor, we still object, because that should be asked to the doctor who examined, not to the President Director of PT NMR. And that has been explained before in earlier court sessions. So we object to this question because it is an entrapment, it is suggestive. Was there a witness who said I got rashed because of PT NMR? No, right? The doctors have explained in earlier session, right? And people get rashes everywhere. But must one ask PT NMR of there are people with rashes? I think this is irrelevant. We object.

PS:
Your Honor, may we add a little input. It’s true that during the evidence stage, actually the Panel has given a clear guidance regarding the method of evidence according to KUHAP. When you ask the community members, the fact witnesses the other day who are members of the community whose pictures were shown here, as witnesses they did not state that “I got lumps because of PT NMR.” And experts have also been presented here with regards to health and facts, whether those who examined their illnesses or experts. They did not state that it was because of PT NMR. And it is too early to ask “what did you do about people getting sick.” That has jumped from being in the right dimension, I think. We ask that the Public Prosecutor does not force this question. But if you still insist on asking, you must first follow the stages of questioning. Is there really evidence of someone getting lumps, itching, that is part of PT NMR’s operations. So that the Defendant will not be lost in his answers. Because the Defendant may answer incorrectly because he was trapped. That is very dangerous. Meanwhile, that may not be the material truth. So we think. We ask that the Prosecutor fix his questions first, that with regards to that, there must be facts first that link it to... because when you ask for someone’s responsibility, you must have that first, as a result of his acts, right?

J III:
Here’s how it is. If the question is general, within the operations of Pt NMR, as part of community development in the area of public health, what was done? Perhaps that is in general. There’s community development there, right? Is it also part of the area of health also, concerning people around the mining location?

RBN:
Yes, there is, Your Honor.

HS:
Ada Yang Mulia.

J III:
He said there was no Puskesmas before, but with the help of PT NMR a Puskesmas was built there, but the personnel came from the Department of Health, more or less like that. And then, what were the efforts of PT NMR in the area of health to the community around it, because this is part of the responsibility of the company that operates there. Mention one by one the things carried out by PT NMR towards the community around the mine, yeah? That is a general question only, not about lumps or rashes. Let’s see, what’s been done?

RBN:
One of the things we have done is we sponsored free health clinics.
HS:
Kami sudah mensponsori klinik kesehatan dengan gratis.

RBN:
We’ve sponsored training for nurses.

HS:
Kita telah mensponsori pelatihan untuk para perawat kesehatan. 

RBN:
We’ve done skin disease surveys to support them.

HS:
Kita telah melakukan dan mensupport survei-survei penyakit kulit.

RBN:
And wehave also improved several Puskesmas around the community.

HS:
Dan kita juga telah meningkatkan berbagai Puskesmas lain disekitarnya.

RBN:
We’re also in the process of putting in water supplies for the area.

HS:
Kita juga telah dalam proses menyediakan air, penyediaan air minum untuk masyarakat pedesaan.

RBN:
And we also… being Buyat Village is a different location in a different Kabupaten… we also sponsored one doctor to that area.

HS:
Kita juga telah mensponsori satu dokter ke area itu.

RBN:
And also toilets and other facilities.

HS:
Dan juga WC-WC umum telah kita bangun di daerah itu.

J III:
Alright, let us continue to other questions.

PP2:
Alright... perhaps from... perhaps from me... yeah, will be continued by my colleague.

J III:
Yes, please.

PP3:
Thank you. Defendant, based on the question from the Panel of Judges earlier, I would only like to expand you explanation, Defendant.

LMPP:
Your Honor, will the Prosecutors change it. He’s not the Defendant. PT NMR is the Defendant and not this man. PT NMR is the Defendant.

PP3:
But …

J III:
There’s Defendant I and Defendant II, right. Seems that t’s all mixed up now in us asking questions here. But what can we do? It’s hard for us to separate our questions. Right now this is for Defendant I, PT NMR. But I’ve seen we tried to limit it first, we began with PT NMR first, but now we’all gotten into... but alright, let’s consider that we’ve entered one and two... it’s indeed difficult for us to limit the questions...

PP3:
The Panel two had already been asking Defendant I and Defendant II.

J III:
Yeah. From the Panel, Ferdinandus was asking him as Defendant II already.

PP3:
Defendant I or Defendant II, Defendant I, with regards to the question from the Panel of Judges regarding the contract of work...

[Recording stopped]

PP4:
How did you know that the ore deposit was only enough until 2004? Or were there other reasons that PT NMR only operated until 8 years?

[Recording quality was bad for the following part. RBN still audible, HS inaudible]

RBN:
The reason the mine stopped in 2004…

RBN:
… the actual mining or extraction of ores stopped in October 2001… 

RBN:
… the actual mining stopped in October 2004…

RBN: 
… and the reason we stopped…

[Recording stopped]

RBN:
Cause it is illogical when you make that much capital investment...

HS:
Karena… it’s logical?

RBN:
It’s illogical…

HS:
Adalah sangat tidak logis.

RBN:
… that once you make the investment and train the people…

HS:
Bahwa sekali anda melakukan penanaman modal dan sudah melatih tenaga-tenaga yang terampil.

RBN:
… that we would stop operation unless… if we had ores to process.

HS:
Bahwa kita tiba-tiba akan menghentikan apabila tidak adalagi yang menghasilkan.

J III:
Enough, has the question been answered? Is that enough?

PP4:
We continue the questions. Defendant, with regards to the questions from our Prosecutor colleague, that there was a leah on... your explanation, that based on your explanation, there was a leak... a leak in the sea in Buyat Bay... a pipe leak. What we would like to ask, besides that leak in the sea, was there ever a pipe leak on land?

RBN:
The leak was when you… to clarify that, the leak was in a flange, because of a bolt that loosened up…

HS:
Untuk menjelaskan hal tersebut bahwa kejadian tersebut adalah lepasnya sambungan karena adanya satu baut yang telah lepas.

RBN: 
… at this choke station.

J III: 
At the choke station, it happened...

X:
At the flange…

HS:
Terjadi pada… the flange, ya sambungan. Flange itu sambungan. Flange, sambungan… terjadi itu pernah lepas…

J III:
Yeah, has it happened on land? That’s the question. It has happened on land, at the choke sttaion. It has, it has…

PP4:
Okay, we’ll continue. When there was a leak at sea, yeah… let’s go back to the leak at sea… was it… the Defendant answered earlier that it was fixed immediately. What we’re asking, at that time, how long it took to fix it and what equipment was used? Or the technicians, were they from the center or were there technicians from PT NMR?

RBN:
It took about 40 days to make the repair…

HS:
Forty days… ? Ya, itu diperlukan waktu… forty days? Ya, empat puluh hari untuk memperbaiki…

RBN:
… and the technicians were brought in from Canada and Singapore…

HS:
… dan para ahli tehnisi datang dari Kanada dan Singapura…

RBN:
And during that time period operation ceased.

HS:
… dan selama itu operasionalnya telah dihentikan.

PP4:
So 40 days, yeah?

RBN:
That is correct.

PP4:
And the technicians came from outside?

RBN:
That is correct.

PP4:
Yeap, thank you, perhaps our colleagues would like to continue?

PP1:
For the time being, Your Honor and the Panel, it’s enough thus far, perhaps.

J III:
For the time being enough, yes. For now. But we still leave the opportunity open if there’s more questions later on.

PP1:
For now yes.

J III:
We invite t he Legal Counsel if there are things you’d like to ask to the Defendant. Please.

LMPP:
Alright. Thank you, Your Hour, for the opportunity. Defendant PT NMR, as Defendant I, who determined you do to represent PT NMR? Was it PT NMR’s own decision or whose decision was it?

RBN:
In this particular case?

HS:
Dalam kasus ini khususnya? 

LMPP:
Yes, in this case as Defendant PT NMR and you’re representing it, was it PT NMR’s decision or whose decision was it?

RBN:
It was a decision of the Police.

HS:
Ini satu keputusan dari Polisi.

RBN:
They’re the ones that summoned me… 

HS:
Mereka yang memanggil saya.

RBN:
… to appear in the Police Station in Jakarta.

HS:
Ke kantor polisi dan menginterogasi saya.

LMPP:
So you representing PT NMR was the decision of the police and you only found out about it when PT NMR was summoned and your name was mentioned, is that correct?

RBN:
That is correct.

HS:
Ya itu benar.

LMPP:
In the indictement it says the time is between October 1997 and 2004. You… this is just to confirm… you became the President Director of PT NMR in late 1999?

RBN:
That is correct, December 1999.

HS:
Itu benar, Desember 1999.

LMPP:
Alright. Did you work for Newmont, PT NMR in 1997-1999?

RBN:
No, I was not.

LMPP:
So you were not working [for Newmont] in 1997-1999. Only in 1999 you began working for PT NMR, but you were told to represent PT NMR with the indictment between 1997-2004?

RBN:
Yes, that is when I was summoned by the Police.

HS:
Ya itulah yang ditulis oleh Polisi.

LMPP:
My second question relates to your testimony earlier when you explained about the organizational mechanism of PT NMR. Just want to confirm. You said earlier, if I’m not mistaken, that PT NMR works based on a system so that it is impersonal. Is that correct?

RBN:
That is the term that I think is referred to in this country, yes. In other words we have organizational structure… 

HS:
Ya itulah yang digunakan sebagai istilah di negara ini. Saya pikir kita mempunyai sistem.

RBN:
... that uses Standard Operating Procedures…
HS:
Yang menggunakan SOP atau Petunjuk Pelaksanaan Kerja.

RBN:
… and job descriptions…

HS:
Dan deskripsi pekerjaan.

RBN:
… where each party has roles and responsibilities…

HS:
Dimana setiap perorangan mempunyai peran dan kewajiban.

RBN:
… and specialized expertise.

HS:
Dan keahlian yang khusus.

RBN:
So that… in that way, if one person is changed out, the system is still in place.

HS:
Apabila seseorang keluar, sistem tetap berlaku dan berlangsung.

LMPP:
Alright. You also explained that as President Director you are domiciled in Jakarta?

RBN:
That is correct.

HS:
Ya itu benar.

LMPP:
Meanwhile PT NMR’s activities are in South Minahasa?

RBN:
That is correct.

HS:
Ya benar.

LMPP:
Is it because of this impersonal system... so based on existing SOP... that the company runs. So even though you are in Jakarta, then it is run by the company’s organizational units in South Minahasa?

RBN:
That is correct. There would be one director who is also the General Manager andKepala Tekhnik in the field.

HS:
Ya benar karena ada satu direktur yang juga kepala teknik di lapangan… 

RBN:
But below him is also Vice Kepala Tekniks and also managers.

HS:
… tapi di bawahnya dia juga ada wakil kepala teknik dan wakil-wakil lainnya.

RBN:
And their specialty… experts in different areas, both in marine, metallurgists, mining engineers. So each area has got their own area of expertise.

HS:
Dan ada ahli-ahli khusus di bidang-bidang lain seperti kelautan, metalurgi, ahli-ahli rekayasa mesin ah tambang.

LMPP:
Could you tell us, the President Director that you succeeded, was he also domiciled in Jakarta?

RBN:
That is correct.

HS:
Ya benar.

LMPP:
Now, what I would like to ask further regarding this, as the President Director, is there a requirement that you must be in South Minahasa where PT NMR operates, say, to chair meetings periodically? Let’s say every three months or every month? Is there such a rule? 

RBN:
No. No, there is not.

HS:
Tidak ada.

RBN:
My visit to the site were for various reasons.

HS:
Kunjungan saya ke lapangan adalah dengan berbagai alasan.

RBN:
Normally there were reasons such as, we have visitors coming from Jakarta.

HS:
Biasanya untuk alasan seperti ada tamu-tamu negara dari Jakarta 

RBN:
Example, from Department of Mines, or maybe from Parliament

HS:
Seperti dari Departemen Pertambangan atau dari Parlemen.

RBN:
We would have… maybe shareholders traveling to the site.

HS:
Atau mungkin ada pemegang saham yang ingin melihat lokasi.    

RBN:
During the period when we were doing mine closure planning with various stakeholders meetings…

HS:
Waktu kita mengadakan atau merencanakan rencana penutupan tambang maka para pemangku kepentingan ada pertemuan-pertemuan di lokasi.

RBN:
… where the stakeholders are both from Jakarta and from the site.

HS:
Ada pemangku kepentingan baik dari Jakarta maupun dari daerah lokasi…

RBN:
… and I might travel with them as an example.

HS:
Nah, itu lah sebagai contoh.

RBN:
And also… to… as an example, even maybe, company functions.

HS:
Mungkin pesta-pesta di perusahaan saya datangi.

RBN:
So there’s various reasons depending on the time.

HS:
Berbagai alasan yang membuat saya bisa datang...

LMPP:
Alright. In previous sessions we had a Mine Inspector who explained that according to law he would inspect the mine routinely every six months. My question is, when the Mine Inspector comes to inspect PT NMR’s mine, must the President Director be present there? If not, what is the explanation? If yes, I don’t know…

RBN:
No, in fact I have never been present in any mining inspection tours.

HS:
Enggak saya tidak secara fakta tidak pernah di sana pada waktu ada inspeksi tambang oleh inspektur tambang.

RBN:
Based on the K3 regulations…

HS:
Berdasarkan peraturan K3…

RBN:
… the counterpart of the Mines Inspector is the Kepala Teknik…

HS:
Counter part daripada Inspektur Tambang adalah Kepala Teknik…

RBN:
… and the inspector… mines inspector would be expected to be discussing directly with the Kepala Teknik.

HS:
… dan Inspektur Tambang diharapkan akan mendiskusikan langsung dengan Kepala Teknik di lokasi.

LMPP:
So this means that the mining laws have also provided that the President Director does not have anything to do with matters of technical nature, such as mining inspection?

RBN:
That is correct. It would be inappropriate to do so.

HS:
Ya benar adalah tidak tepat kalau saya ikut mencampurinya.

LMPP:
Let me continue. You explained about AMDAL, RKL/RPL of PT NMR. It was also explained that RKL/RPL is submitted to the government on a quarterly basis.

RBN:
That is correct.

HS:
Ya benar itu.

LMPP:
Now, my question relates to the following… until the mine closed, when there were plans to close the mine, has PT NMR ever failed to submit its RKL/RPL to the government, to your knowledge? 

RBN:
No, it has not and also I’m aware they continue even afterwards. The RKL/RPL and monitoring does not stop when the mining stops. It continues.

HS:
Ya jadi jawabannya juga adalah tidak, tidak pernah dan juga saya tambahkan keterangan bahwa pelaporan RKL/RPL tidak berhenti pada waktu penutupan tambang tapi masih berlangsung hingga sekarang ini dan dilaporkan kepada pemerintah secara triwulanan.

LMPP:
So you’re saying that RKL/RPL has always been delivered by PT NMR every three months following its obligations?

RBN:
Yes, that’s right. Of course.

HS:
Ya itu benar.

RBN:
We have complied with that regulation consistently.

HS:
Kita selalu mematuhi.

RBN:
Just like we complied with the other regulations.

HS:
Sebagaimana kita mematuhi keputusan atau persyaratan lainnya.

LMPP:
To your knowledge, has PT NMR ever, let’s say, received a reprimand, or something in the nature of a reprimand or a warning? So my question is, it says in that letter “to reprimand or warn you because you have committed a violation of applicable laws based on evaluations of RKL/RPL submitted to the Government of Indonesia?

RBN:
No, and I won’t have expected one.

HS:
Saya juga tidak mengharapkan mendapatkan itu.

RBN:
Because, if you seen what was presented, which was based on the RKL/RPL…

HS:
Karena kalau Anda lihat apa yang telah dipresentasikan tadi yang didasarkan pada RKL/RPL.

RBN:
… the items in the RKL/RPL are well within compliance standards and still well below the standards.

HS:
Semua hal yang dinyatakan dalam RKL/RPL adalah mematuhi dan bahkan jauh di bawah 
yang diizinkan dalam standar.

RBN:
And I think that is also why…

HS:
Dan saya pikir itu juga alasannya kenapa.

RBN:
… that people, when they look at the RKL/RPL report…

HS:
Apabila dibaca laporan RKL/RPL.

RBN:
… the ones that are experts at evaluating those reports…

HS:
Dan para ahli yang mengevaluasi laporan-laporan tersebut.

RBN:
… don’t only look at the detox section, but look at the water quality in the sea.

HS:
Bukan hanya melihat kepada tindakan detoksifikasi tapi juga kualitas air laut.

RBN:
Because if there was an issue there you would also see it in the sea.
HS:
Apabila ada sesuatu di sana juga terlihat di dalam laut.

RBN:
And consistently…

HS:
Dan secara konsisten.

RBN:
… that the mercury, as an example, is below detection…

HS:
Sebagai contoh merkuri atau air raksa di bawah batas deteksi.

RBN:
And arsenic has been extremely low in the sea.

HS:
Dan arsen juga ekstrim lebih rendah di bawah batas.

RBN:
So that I would not expect to get a…

HS:
Jadi kami tidak mengharapkan ada peringatan...

RBN:
… any indication from them.

HS:
Dari pemerintah.

LMPP:
Alright, I will be asking further about the substance or the contents of the RKL/RPL. I’m only talking in general sense of that RKL/RPL. Alright, in my hand now I have an RKL/RPL report of PT NMR from year 2000, that is, for the period of 1 July – 30 September 2000. Your Honor, this is actually the Prosecutor’s documentary evidence which has been entered. If you need the official document I could show what was entered, but perhaps it would take too much time. If allowed, I will show the photocopy in my hand because there’s a question related to this. May I show this one to the Defendant, Your Honor?

J III:
Do we have the corresponding document here?

LMPP:
My question relates to…

J III:
Or show it here, we’ll look at it together, then ask the question.

LMPP:
Alright.

J III:
Please.

[The document is shown to the Defendant]

LMPP:
This is RKL/RPL for the period of 1 July 2000. But I think it’s similar with others, just an example here. Here is the introduction. The person who wrote this RKL/RPL introduction is the General Manager or the Kepala Teknik of PT NMR, not the President Director. Is this wrong or is this actually the rule?

RBN:
That is correct. That is how the RKL/RPL reports are.

HS:
Itu benar itu biasa yang dilakukan pada laporan RKL/RPL.

LMPP:
So all RKL/RPLs, from the beginning of operations until mine closure, all have a similar format?

RBN:
Yes that is correct. To my knowledge, yes.

HS:
Sejauh pengetahuan saya itu benar.

LMPP: So in other words, this is not incorrect, yes?

RBN:
No, that’s not incorrect. In fact if you look at the K3 regulations it is the Kepala Teknik that is supposed to report [unclear] environmental condition to the government.

HS:
Tidak salah kalau kita lihat peraturan K3 memang itu yang terjadi.

LMPP:
Thank you. Defendant I, PT NMR, you’ve explained about permits held by PT NMR. I will not repeat because the Public Prosecutor has commented in such detail, explained about those permits… that’s what the Prosecutors said. I’ll be just in general. To your knowledge, how many tens of permits does PT NMR have thus far? 

RBN:
40 to 50 probably? I am not exactly sure. There is a lot of permits.

HS:
Jadi ada sekitar 40-50 izin yang dimiliki oleh PT NMR.

RBN:
That is correct.

LMPP:
Dan semua ijin ini dari Pemerintah RI?

RBN:
That is correct. Some are from various levels of government, but yes it is about… that would be kind of normal.

HS:
Ya benar, ya dari berbagai tingkat pemerintahan itu, ya itu normal.

LMPP:
Alright. You also explained that PT NMR, besides submitting or reporting its activities through RKL/RPL, also submitted its work plans, like you said in the beginning, in the morning, saomething called a working plan, is that correct?

RBN:
That is correct.

HS:
Ya benar.

RBN:
That is done on an annualized basis, normally at the end of the year.

HS:
Itu dilakukan berdasarkan tahunan dan pada umumnya pada akhir tahun.

RBN:
It is a plan required by the Department of Mines.

HS:
Suatu rencana yang memang dipersyaratkan oleh Departemen Pertambangan.

RBN:
And I also believe it specified in the Contract of Work.

HS:
Dan saya pikir itu juga dinyatakan di dalam kontrak karya.

LMPP:
So that is besides RKL/RPL… So there has to be a working plan that must be approved by the government?

RBN:
Yes, that is approved on an annualized basis.

HS:
Itu disetujui tahunan.

LMPP:
Alright. Could you explain briefly what is included in that working plan? Is submarine tailings placement also part of it?

RBN:
Maybe the working plan as it is presented to the government…

HS:
Rencana kerja yang diserahkan kepada pemerintah.

RBN:
… is also part of our corporate planning process.

HS:
Merupakan juga bagian dari pada proses perencanaan perusahaan kami.

RBN:
And we would report to the Department of Mines…

HS:
Kita melaporkan kepada Departemen Pertambangan.

RBN:
… actual numbers, or actual production for the year… 

HS:
Angka-angka produksi yang nyata dalam setahun itu.

RBN:
… and also other statistics, including environment…

HS:
Dan juga statistik angka statistik lain termasuk lingkungan.

RBN:
… including manpower and training and many aspects.

HS:
Tenaga kerja, pelatihan dan lain-lain.

RBN:
And then we would also make the forecast and plan for the future year.

HS:
Dan kita juga membuat porkas atau perencanaan prediksi untuk satu tahun ke depan.

RBN:
First of all, that would be submitted in writing…

HS:
Itu akan diserahkan dalam bentuk tertulis.

RBN:
… as a complete plan.

HS:
Dalam rencana yang lengkap.

RBN:
And then, secondly, it is then…, they would ask for a presentation to discuss the plan.

HS:
Mereka akan meminta supaya dilakukan presentasi tentang rencana tersebut.

RBN:
When I say they, I mean the Department of Mines.

HS:
Kalau saya katakan mereka itu artinya Departemen Pertambangan.

RBN:
And they would invite also the regional and provincial mines experts.

HS:
Dan mereka juga akan mengundang para ahli-ahli yang kantor-kantor dinas pertambangan wilayah.

RBN:
And there would be a presentation by the Kepala Teknik and his expert staff.

HS:
Dan akan ada presentasi oleh Kepala Teknik dan staf-staf ahlinya.

RBN:
And that would be presented and discussed with a… in the Department of Mines.

HS:
Dan itu akan dibicarakan dalam Departemen Pertambangan.

RBN:
And after which we would receive a formal approval…

HS:
Dan setelah mereka mempertimbangkan maka kita mendapatkan persetujuan yang resmi.

RBN:
… to operate under those conditions for the following year.

HS:
Untuk beroperasi sesuai dengan kondisi yang kita masukan dalam rencana kerja tahun tersebut.

LMPP:
Alright. So there is an RKL/RPL submitted to the government every every quarter. And then there’s the annual work plan discussed with the government. So with that could it be said then that all PT NMR’s activities are transparent and approved by the Government of Indonesia?

RBN:
That is correct.

HS:
Ya itu benar.

RBN:
That is a requirement under the law as well as the contract of work.

HS:
Itu untuk mempersyaratkan menurut UU dan juga dinyatakan pada kontrak karya.

LMPP:
Alright. You representing PT NMR… I will ask with regards to the Prosecutor’s indictment which says that tailings is B3 waste. Actually there have been witnesses who said that it is not B3, many experts have said that. But to you I ask again now, is there further explanation that tailings are not B3 that you would like to add?

RBN:
Yes, that is… I would like to do so, but I would ask the Panel of Judges for their permission to use the slides.

HS:
Ya saya ingin mengatakan begitu tapi saya mau bertanya kepada Yang Mulia Pak Hakim apa diizinkan?

RBN:
First of all, the tailings were first tested…

HS:
Tailing mula-mula diuji…

RBN:
… and they were developed by taking geological samples at the time of exploration.

HS:
… dan diambil dari hasil eksplorasi penggalian geologis.

RBN:
And they were tested in laboratories…

HS:
Dan diuji di dalam laboratorium.

RBN:
… for toxic… toxicology.

HS:
Secara toksikologi.

RBN:
And it was determined that they were not available… [unclear] available, so they were not B3 waste.

HS:
Sehingga ditemukan bahwa tidak dilepaskan secara biologis sehingga tailng tersebut bukan B3.

RBN:
And that was reported in the AMDAL….

HS:
Dan itu telah dilaporkan di dalam AMDAL.

RBN:
… and was reviewed as part of the AMDAL process.

HS:
Dan juga telah dikaji sebagai bagian dari AMDAL tersebut.

RBN:
… and it would be ill…

[Recording stopped]

RBN:
… if the tailings produce toxic waste…

HS:
Kebijakan perusahaan kami juga tidak akan melanjutkan tambang apabila itu adalah B3.

RBN:
Although regulations in 1999...

HS:
Sejumlah peraturan pada tahun 1999.

RBN:
... said that tailings can only be classified as B3 waste…

HS:
Tailing bisa dinyatakan sebagai limbah B3…

RBN:
... under the category D222…

HS:
Di bawah kategori D222…

RBN:
... when they [inaudible]

HS:
Apabila tidak bisa melampaui atau tidak [tidak jelas]…

RBN:
So to summarize…

HS:
Jadi untuk meringkas…

RBN:
... all the AMDAL says it’s not B3 waste.

HS:
Jadi AMDAL menyatakan bahwa itu bukan B3.

RBN:
Also we found out that the government in North Sulawesi also stated [inaudible] that they were not hazardous waste. 

HS:
Dan kita menemukan bahwa pemerintah Sulawesi Utara juga menyatakan bahwa itu bukan limbah B3.

RBN:
We also supplied… the definite classification of all wastes to the Ministry of Environment.

HS:
Juga kita mengajukan permohonan untuk suatu… semua tambang kepada pemerintah.

RBN:
And in the… tailings were stated as a non-B3 waste, and that was approved by the Ministry of Environment.

HS:
Dan juga dinyatakan bahwa tailing bukan limbah B3, dan hal itu sudah disetujui oleh pemerintah.

RBN:
And it would be also illogical for the Ministry of Environment…

HS:
Dan juga akan sangat tidak logis bahwa… bagi pemerintah, bagi Kementrian Lingkungan Hidup…

RBN:
… to issue a permit to dispose of tailings…

HS:
… untuk mengizinkan penempatan tailing…

RBN: 
… if it was a B3 waste.

HS:
… apabila tailing merupakan limbah B3.

RBN:
And also the government team…

HS:
Dan juga tim pemerintah…

RBN: 
... in 2004…

HS:
Pada tahun 2004…

RBN:
 Also made, again, an inspection when allegations that the tailings were toxic waste…

HS:
Sekali lagi melakukan penelitian ketika mulai ada tuduhan bahwa tailing itu beracun…

RBN:
... and did TCLP testing again.

HS:
Dan melakukan uji ulang kembali…

RBN:
And they also determined again that there was no…

HS:
Dan sekali lagi juga menyatakan bahwa

RBN:
… no hazardous waste classification.

HS:
… menentukan klasifikasinya bukan B3.

RBN:
In addition, we have done our own statistical analysis…

HS:
Di samping itu kami melakukan analisa statistik kami sendiri. 

RBN:
And it’s got a zero probability of being a B3 waste

HS:
Dan probabilitasnya, kemungkinannya bahwa itu limbah B3, itu adalah nol.

RBN:
In addition, I only have two more points…

HS:
Di samping itu saya masih ada dua pokok. 

RBN:
And that is that during the first initial operation of the process…

HS:
Bahwa operasi awal dari pada proses.

RBN:
… in the years 1997, 1996, 1998 and those periods…

HS:
Tahun 1997, 1996, 1998 dengan periode itu.

RBN:
… PT NMR did a series of TCLP tests over a period of time…

HS:
A series of what?

RBN:
T-clip… TCLP

HS:
PT NMR melakukan satu seri tes TCLP.

RBN:
Even though that was not required in the regulatory… regulations.

HS:
Walaupun itu tidak dipersyaratkan di bawah peraturan.

RBN:
... but we did it as a responsible operator.
HS:
Tapi kita lakukan hal itu sebagai suatu operator yang bertanggung jawab.

RBN:
And they also concluded the same, that there were no B3 wastes.

HS:
Dan hasil-hasil tes itu juga menyimpulkan bahwa tailing bukan limbah B3.

RBN:
And then also in the monitoring of the sea…

HS:
Dan juga dalam pemantauan air laut.

RBN:
… we have seen no [unclear] metals and therefore it also proved the point that it was not a toxic waste.

HS:
Kita lihat bahwa semua cukup baik dan tidak ada limbah B3.

LMPP:
Alright. So you’re saying that that is not B3. But I’d like to clarify. The tests conducted by Newmont, are these the series of tests to prove that tailings are not like that? Is this what you meant, the following?

RBN:
In others words…

HS:
Dengan perkataan lain.

RBN:
... tailings are subject to high acid condition…

HS:
Tailing diterapkan pada zat asam yang tinggi.

RBN:
... to see whether they would release metals…

HS:
Apakah akan melarutkan logam.

RBN:
And you can see here, the standard for that…

HS:
Dan di sini adalah standar untuk itu.

RBN:
And tailings do not release toxic wastes even under extreme acidic conditions.

HS:
Dan tailing tidak melepaskan hal-hal beracun bahkan di bawah keadaan yang sangat ekstrim.

RBN:
And in the case of mercury…

HS:
Dan dalam hal merkuri.

RBN:
... there is no release whatsoever.

HS:
Tidak ada terlepas apa pun juga.

RBN:
It’s below detection.

HS:
Bahkan di bawah batas deteksi.

RBN:
Which is again consistent with…

HS:
Yang memang sekali lagi konsisten dengan apa yang telah kita temukan.

RBN:
… with the water monitoring that has been done also showing that the mercury is below detection.

HS:
Dan pemantauan air yang juga menentukan bahwa di bawah baku mutu.

LMPP:
What does it mean that the statistical probabilty of it exceeding the quality standard as being 0.00%?

RBN:
That means that you can take the data…

HS:
Bahwa apabila kita ambil datanya.

RBN:
And put into a computer and do a statistical model…

HS:
Dan kita melakukan dalam komputer dan kita terapkan model statistiknya.

RBN:
... and it will tell you what the possibility of it is.

HS:
Maka akan ditunjukkan kemungkinan dalam istilah matematik disebut probabilitas.

RBN:
... that if you had that number of samples…

HS:
Apabila Anda mempunyai sejumlah sampel sebesar itu.

RBN:
... how confident you are that that is a representative enough sample to be assured that is not a B3 waste.

HS:
Ya betapa angka-angka tersebut menunjukkan dan memastikan bahwa sampel-sampel 
itu bukan B3.

RBN:
So that is… it isn’t just a one time sample [unclear] confidence that it is not.

HS:
Jadi tingkat konfidensialitas atau keyakinan bahwa bukan hanya satu sampel tapi sekian banyak sampel itu menunjukkan probabilitasnya nol.

LMPP:
Alright. And then still about the indictment. I would like to ask about what’s being said in that indictment. They say the tailings are not placed below the thermocline layer. Is that true?

RBN:
That is not correct.

HS:
Itu tidak benar.

LMPP:
Could you explain to this court that it is not true?

RBN:
[missing]

HS:
Ya, saya bisa.

RBN:
Anyway… there’s been over 10,000 samples…

HS:
Telah dilakukan lebih dari 10,000 kali pengambilan sampel.

RBN:
And our measurement says [tidak jelas]...

HS:
Saya ada… 10.000 kali pengukuran. Lebih dari 10,000 kali pengukuran.

RBN:
And the average is… of those samples…

HS:
Dan rata-rata dari semua pengukuran.

RBN:
… is 43 meters below the surface.

HS:
Bahwa termoklin adalah sekitar 43 meter di bawah permukaan laut.

RBN:
Being the tailing are placed at roughly 82 meters…

HS
Tailing ditempatkan pada kedalaman 82 meter.

RBN:
... it is about twice below the thermocline.

HS:
Jadi dua kali lebih dalam daripada termoklin.

RBN:
And that has been also testified by experts that…

HS:
Itu pun sudah diberi kesaksian oleh para ahli.

LMPP:
So it’s not correct then, the indictment that says that the thermocline is not… that tailings are not placed below the thermocline layer? That’s not correct?

RBN:
That is not correct.

HS:
Itu tidak benar.

LMPP:
I will continue. Still from the indictment. It says that because it is not placed below the thermocline – so says the indictment – the sewater quality has dropped and it no longer functions according to its purpose. Now, could you explain, is this correct? If not then what is your explanation? 

RBN:
That is also incorrect.

HS:
Itu pun tidak benar.

RBN:
In the case of arsenic…

HS:
Dalam hal arsen.


RBN:
… it’s consistently low.

HS:
Adalah secara konsisten sangat rendah.

RBN:
And as you can see from the graphics here, it’s well below the regulatory limits.

HS:
Bisa dilihat dari sini eh grafik di sini adalah jauh di bawah batas-batas pengaturan.

RBN:
If you look at the mercury…

HS:
Apabila dilihat tentang merkuri atau air raksa.

RBN:
... they’re below the detection limit.

HS:
Maka di bawah batas deteksi.

RBN:
And again if you look at the evidence that was submitted, that sampling, even last month after the mine has been closed…

HS:
Dan kalau kita lihat kepada hasil pengambilan sampel yang diajukan bulan yang lalu bahkan setelah tambang ditutup.

RBN:
It remains extremely low and similar to where it was before.

HS:
Adalah tetap rendah seperti juga sebelumnya.

RBN:
And when you compare those samples that we submitted, in the evidence…

HS:
Apabila dibandingkan sampel-sampel yang kita serahkan sebagai bukti.

RBN:
... we did an interesting comparison...

HS:
Kita melakukan suatu perbandingan yang menarik.

RBN:
... and found out that the waters of Buyat Bay for arsenic…

HS:
Dan menemukan bahwa air Teluk Buyat dalam hal arsen.

RBN:
... are lower than that of the average of the Pacific Ocean.

HS:
Jadi rata-rata yang terdapat di Lautan Pasifik.

RBN:
... Atlantic...

HS:
Lautan Atlantik.

RBN:
The Sea of Japan.

HS:
Laut Jepang.

RBN:
The sea off the coast of Florida.

HS:
Laut pantai pesisir Florida.

RBN:
And placed as well ahead of the English Channel.

HS:
Dan dibandingkan dengan laut dari Selat Inggris.

RBN:
So therefore, this is not correct that that water is degraded. Buyat Bay is among the cleanest water in the world.

HS:
Oleh karena itu adalah tidak benar bahwa telah terjadi penurunan kualitas air Teluk Buyat, sebenarnya air Teluk Buyat adalah salah satu yang terbersih air lautnya di dunia.


LMPP:
Alright. Besides that the indictment also says that the sediment pond has degraded the quality of Buyat River water. Do you know anything about this or could you explain about this? What is the answer?

RBN:
Well again…

HS:
Sekali lagi.

RBN:
... that is not a correct statement.

HS:
Itu bukan pernyataan yang tepat.

RBN:
The indictment is wrong or incorrect.

HS:
Surat dakwaan salah dan tidak tepat.

RBN:
And I think it’s important to first state that sediment pond is not part of the tailings and mill processing system. It’s a separate system.

HS:
Pertama adalah penting untuk saya jelaskan di sini bahwa sedimen pond bukan 
merupakan bagian dari sistem taling tidak ada kaitannya sama sekali.

RBN:
There is no connection.

HS:
Tidak ada koneksinya.

RBN:
The sediment pond is just to collect water that is coming from the mine area and the 
forest in the area of reclamation and allow sediments to precipitate out.

HS:
Sedimen pond adalah untuk mengumpulkan air limpahan dari hujan dari daerah hutan yang kemudian bisa ditangkap dan akhirnya dibiarkan mengendap.

RBN:
And if you notice the sediment pond is located in this area.

HS:
Dan apabila Anda lihat bahwa sedimen pond berlokasi di bawah ini.

RBN:
And you will find the measurements from the Ministry of Environment’s 2004 sampling.

HS:
Dan Anda bisa lihat bahwa hasil pengukuran pengambilan sampel oleh KLH tahun 2004.

RBN:
Also ITB and UGM sampling.

HS:
Juga ITB dan UGM mengambil sampel.

RBN:
And even if you take the split samples from the Police…

HS:
Bahkan sampel terpisah yang diambil oleh polisi.

RBN:
All are below the levels of detection for any equipments for mercury.

HS:
Semua menunjukkan di bawah batas deteksi dimana saja untuk merkuri.

RBN:
And as far arsenic is concerned…

HS:
Dan sejauh terkait dengan masalah arsen.

RBN:
... you can also see that is a similar trend…

HS:
Maka Anda bisa lihat itu merupakan satu tren atau kecenderungan yang sama.

RBN:
... and well below the standard.
HS:
Dan jauh di bawah standar. 

RBN:
If indeed that… sediments were coming into the river…

HS:
Apabila memang benar sedimen itu masuk ke dalam sungai.

RBN:
You would see, one, the level increase as the water flowed through the [unclear] by the mine.

HS:
Maka akan terlihat peningkatan konsentrasinya apabila air itu melewati tambang.

RBN:
And yet the water is consistently… actually shows a decline as it goes by the area.
HS:
Tapi kelihatan bahwa secara konsisten malah menurun ketika melewati daerah tambang.

RBN:
So that again is not correct.

HS:
Jadi sekali lagi dakwaan itu tidak tepat.

LMPP:
I’ll continue. Still in the indictment. It says that the marine biota samples from Buyat Bay have been contaminated by mercury and arsenic metals. Do you know this and is this true? If not, how do you explain it?

RBN:
No, it’s not true.

HS:
Ini tidak benar.

RBN:
And again it’s only logical…

HS:
Dan sekali lagi adalah tidak logis.

RBN:
... if the water of Buyat Bay…

HS:
Apabila air Teluk Buyat.

RBN:
... is below detection for mercury…

HS:
Berada di bawah batas deteksi untuk merkuri.

RBN:
... and one of the lowest for arsenic…

HS:
Dan salah satu yang terendah untuk arsen.

RBN:
You would anticipate and expect that the fish to also be low.

HS:
Maka kita akan harapkan agar ikan tentu juga akan rendah sekali.

RBN:
And actually, not only our own monitoring samples…

HS:
Dan sebenarnya bukan hanya sampel-sampel hasil pemantauan kami.

RBN:
... but all other institutions that have sampled the area…

HS:
Tetapi juga lembaga-lembaga lain yang telah mengambil sampel di wilayah ini.

RBN:
Including the police…

HS:
Termasuk dari polisi.

RBN:
Showed that both fish and marine biota, for arsenic and mercury, is well below any standards.

HS:
Menunjukkan bahwa ikan dan biota kelautan untuk arsen dan merkuri adalah jauh di bawah batas.

RBN:
So therefore the communities in the area and the people in North Sulawesi can rest assured that the fish are safe to eat from the area.

HS:
Oleh karena itu saya pikir bisa diyakinkan masyarakat Sulawesi Utara bahwa makan ikan di daerah itu adalah cukup aman.

RBN:
In fact there is only one item…

HS:
Pada faktanya hanya ada satu titik atau satu masalah yang…

RBN:
... in which the police…

HS:
Dimana polisi.

RBN:
Water sample shows that they are high.

HS:
Sampel air polisi menunjukkan tertinggi eh tinggi.

RBN:
But yet, in all other tests, including that of the police…

HS:
Namun dalam segala uji yang lain termasuk uji yang lain dari polisi.

RBN:
... fish and people…

HS:
Ikan dan manusia.

RBN:
... and all others in the sea…

HS:
Dan semua…

RBN:
... show everything is clean.

HS:
Tentang ikan dan laut menunjukkan bahwa di situ semua bersih. 

LMPP:
Alright. So that is indeed not true. There’s one last thing being said in the Indictment, and we ask your explanation in this court. What is your explanation. It says that the community of Buyat Hamlet has been contaminated by mercury and arsenic. Actually experts and witnesses have explained this before. But you as the Defendant, as the Prosecutors wished also for you to answer this question. Is it true that the community in Buyat has been contaminated by mercury and arsenic as a result of PT NMR activity?

RBN:
Again, like I’ve stated, I am not a medical expert.

HS:
Ya, sekali lagi saya katakan saya bukan Ahli Kedokteran atau Kesehatan.

RBN:
But when you look at the biomarkers… 

HS:
Tapi jika dilihat dari indicator-indikator kesehatan.

RBN:
... of all the samples that have been taken…

HS:
Dari semua sampel yang telah diambil.

RBN:
... from the police to…

HS:
Dari polisi ke…

RBN:
WHO…

HS:
WHO.

RBN:
... the doctors here [unclear]...

HS:
Dokter-dokter local di sini.

RBN:
... within UNSRAT…

HS:
Di UNSRAT.

RBN:
... also the Department of Health....

HS:
Juga dari Departemen Kesehatan. 

RBN:
All show that all biomarkers are well below the regulatory standards.

HS:
Seluruh indicator jauh berada di bawah batas yang mengkhawatirkan.

RBN:
Even the Prosecution’s witness stated.

HS:
Bahkan saksi dari JPU menyatakan.

RBN:
That the levels of concern for mercury were 200.

HS:
Bahwa kadar merkuri yang mengkhawatirkan…

RBN:
... were below 200.

HS:
Adalah di bawah 200.

RBN:
And yet you can see even the police samples…

HS:
Dan bahkan bisa dilihat di sini bahkan bahwa sampel dari polisi.

RBN:
... matched WHO precisely.

HS:
Sesuai dengan hasil sampel WHO.

RBN:
And all levels in all metals are well below any areas of concerns.

HS:
Bahwa logam berada di bawah batas-batas yang dianggap mengkhawatirkan.

RBN:
The most… one report that is in evidence…

HS:
Salah satu laporan yang merupakan yang terdapat dalam pembuktian.

RBN:
... which is probably the most complete…

HS:
Yang paling lengkap.

RBN:
... is the one from WHO.

HS:
Adalah dari WHO.

RBN:
Even though they came in to inspect only for mercury.

HS:
Meskipun mereka datang dan hanya mengecek tentang merkuri. 

RBN:
... because at that time everybody was saying it was Minamata disease.

HS:
Karena pada saat itu selalu lagi diributkan bahwa terdapat penyakit Minamata.

RBN:
If you look at the last page of that report, they have tested for 19 metals.

HS:
Apabila Anda melihat pada akhir laporan tersebut, mereka telah mengecek 19 logam.

RBN:
And they were all well below levels of concern.

HS:
Dan mereka semua berada di bawah kadar atau konsentrasi yang dianggap mengkhawatirkan.

RBN:
So to answer your question…

HS:
Jadi untuk menjawab pertanyaan Anda.

RBN:
... the Indictment is incorrect.

HS:
Dakwaan adalah tidak benar.

LMPP:
Alright. Let me continue. Could you show that letter from Sonny Keraf you showed earlier in the morning? I have a question with regards to that. Alright. In this letter it says that “... therefore, you are hereby allowed to dispose of tailings waste in Buyat Bay with the following conditions.” And then it goes on to say 5000 cubic meters per day. It says here in writing that the volume is 5000 cubic meters per day.

RBN:
That’s correct.

HS:
Ya benar.

LMPP:
Could you explain it to this court, how much tailings is actually placed in the sea? Is it larger than the 50 cubic meters or less? Uh, I mean, 5000 here... sorry.

RBN:
No, actually it was much less than that. Our average… 

HS:
Sebenarnya jauh dari dibawah rata-rata.

RBN:
… discharge was 3,560 cubic meters a day. 

HS:
Ada 3560 kubik.

RBN:
And that is why…

HS:
Itulah sebabnya mengapa.

RBN:
... when you compar it with the concentrations…

HS:
Apabila dibandingkan dengan konsentrasi.

RBN:
... that were also well below.
HS:
Yang juga jauh di bawah batas.

RBN:
That is why, like I showed in my previous slide, it is volume times concentration.  Both the volume was lower than stipulated. The concentrations were below than stipulated.

HS:
Bahwa seperti yang saya katakan sebelum bahwa pembebanan lingkungan adalah volume kalikan konsentrasi.  Baik volume jauh di bawah, dan konsentrasi jauh di bawah sehingga…

RBN:
So therefore you get a result like shown… like I stated earlier.

HS:
Hasilnya sebagaimana telah saya tunjukkan sebelumnya.

LMPP:
Alright. Then I will continue my question. How do you explain that... it says here that you have intentinally... intentionally, according to the Prosecutor’s Indictment... did not take any actions that should have been taken in order to ensure the preservation of the function of the environment, and did not do a proper processing of wastes produced to prevent the destruction of environment as provided by Article 21 paragraph 1 Law No.5 of 1994 about Industries. The facts are like you explained earlier. Law No.5 of 1994. This is quoted from the Letter of Indictment.

RBN:
The… my understanding of the letter…

HS:
Pemahaman saya tentang surat itu.

RBN:
... and that Kepmen 51...

HS:
Dan Keputusan Menteri No.51.

RBN:
... refers specifically…

HS:
Khususnya mengacu kepada.

RBN:
... to certain industries.

HS:
Ke industri-industri tertentu. 

RBN:
And if I recall…

LMPP:
No... my question is not about the Ministerial Decree. I know that this is wrong. We have checked this. There is no Law No.5 of 1994 about industries. There’s no such thing. But this is the Prosecutor’s Indictment. But regardless of the fact that this is right or wrong, it says that [you] “intentionally did not take any necessary efforts to ensure the preservation of the environment.” In that case, what is your comment on that?

RBN:
That again is not correct.

HS:
Sekali lagi itu tidak benar.

RBN:
First of all, we did detailed review…

HS:
Kita telah melakukan kajian secara terperinci.

RBN:
... from the beginning of the project…

HS:
Mulai dari permulaan proyek.

RBN:
... to do all the toxicology testing and everything required within the AMDAL.

HS:
Dan segala, semua tes toksikologi yang dipersyaratkan dalam AMDAL.

RBN:
We did voluntary TCLP testing early on to ensure…

HS:
Untuk melakukan tes-tes TCLP secara sukarela untuk memastikan.

RBN:
... to ensure that our predictions in the AMDAL were correct.

HS:
Bahwa proyeksi kita atau prediksi kita dalam AMDAL tepat.

RBN:
Also if you would look into the RKL/RPL reports early on…

HS:
Kalau kita melihat laporan RKL/RPL pada awalnya.  

RBN:
... we were only required to sample the sea on an quarterly basis.

HS:
Kita hanya dipersyaratkan untuk mengambil sampel air laut berdasarkan triwulanan.

RBN:
But we sampled early on. We sampled monthly to ensure that our prediction again were correct.

HS:
Tapi kita lakukan bulanan untuk memastikan bahwa prediksi kami adalah benar.

RBN:
We also do sampling in the process plant every two hours.

HS:
Kami juga melakukan sampel di dalam instalasi pengolahan setiap dua jam.

RBN:
That is why we had an independent laboratory established at the site so we could get a quick analysis.

HS:
Itulah sebabnya kenapa kita menempatkan satu laboratorium independent di lokasi, supaya bisa dilakukan pemeriksaa analisa sampel secara cepat.

RBN:
And we also did all our reporting in the RKL/RPL.

HS:
Kami juga melakukan laporan kami dalam RKL dan RPL.

RBN:
Even though we’re only required to report one sample a month.

HS:
Walaupun kita hanya diwajibkan melaporkan sekali dalam sebulan.

RBN:
... we still reported every day.

HS:
Kita lakukan setiap hari.

RBN:
We also have used, as part of our monitoring process…

HS:
Kita juga menerapkan sebagian bagian daripada proses pemantauan kami.

RBN:
... outside institutions, such as UNSRAT, to do the marine.

HS:
Lembaga luar seperti UNSRAT untuk melakukan penelitian kelautan.

RBN:
We have also used a lot of international experts.

HS:
Kita juga menggunakan berbagai ahli-ahli internasional.

RBN:
And some of them being the best companies that we know of in the world.

HS:
Beberapa yang terbaik di dunia yang kita ketahui.

RBN:
When you’re talking the quality of companies such as Lorax, Sheppard Miller and RESCAN, they are some of the leading institutions that are experts in their specialized fields.

HS:
Kalau Anda ingin tahu dan berbicara mengenai perusahaan seperti Shepperd Miller, RESCAN dan LORAX, itu merupakan perusahaan-perusahaan yang paling terkemuka di dunia dalam bidangnya.

RBN:
Also we operated professionally throughout the process.

HS:
Kita juga secara professional proses kami lakukan.

RBN:
Like the Prosecution asked, what did you do when we had a tailings line upset.

HS:
Seperti yang dikatakan oleh penuntut, apa yang Anda lakukan ketika terjadi masalah.

RBN:
We stopped our operations immediately.

HS:
Kita menghentikan langsung operasional kita.

RBN:
And at the same time we got qualified experts in to make the repair.

HS:
Pada saat yang sama kita langsung mengundang ahli internasional untuk langsung membetulkan.

RBN:
We have also, as part of our monitoring process and testified earlier, we test our own employees. We don’t test the communities, but we test our own employees,  and they live in the community.

HS:
Dan kita juga sebagai bagian daripada kebijakan kami yang tinggi kami bukan hanya memeriksa komunitas tapi karyawan kami sendiri, di tempat kerja kami sendiri.

RBN:
Not only that, but we spent millions of dollars on trainings…

HS:
Dan bukan hanya itu, kami menghabiskan berjuta-juta dollar untuk pelatihan.

RBN:
... to ensure that we have qualified people in our operations in all levels.

HS:
Untuk memastikan bahwa kita mendapatkan orang-orang yang berkualifikasi pada semua kegiatan operasional kami. 

RBN:
And like I mentioned, we have a practice, corporate-wide, not just within NMR, but NMR adopts the practice of continual improvement.

HS:
Kita mempunyai sesuatu… what?

RBN:
Continual improvement.

HS:
Peningkatan secara kontinyu, pada saat tingkat perusahaan induk maupun semua perusahaan PT NMR.

RBN:
And that is mandated by corporate that it will happen for health, safety and environment.

HS:
Dan itu merupakan mandat yang harus dilakukan oleh perusahaan untuk kesehatan, keselamatan kerja dan lingkungan

RBN:
And along with that same commitment, we have done the same thing as far as health, education and economic development to the communities.

HS:
Dan bersama dengan komitmen itu kita sudah lakukan untuk kesehatan, pendidikan dan health, education and…

RBN:
Economic.

HS:
Dan pengembangan ekonomi.

RBN:
The environment around PT NMR has not gotten worse, it is improved.

HS:
Lingkungan disekitar tambang PT NMR bukan menurun tapi meningkat.

RBN:
And the communities around our mine, actually have better facilities such as health, they are getting water, running water into the areas,  and many other aspects, including fishing docks, and fish processing plants. All that are… given commitment to our company.

HS:
Dan masyarakat di sekitar daerah tambang, seperti di depan, mempunyai fasilitas kesehatan yang jauh lebih baik seperti air minum, kesehatan, bahkan di bidang perikanan mereka mempunyai dok-dok untuk perahu-perahu ikan mereka yang jauh lebih baik dibandingkan dari tempat lain, semua merupakan komitment dari perusahaan kami.

RBN:
So to answer your questions, it…

[Recording stopped]

LMPP:
When [you were] investigated by the Police, was this information extended to the Police, when you were at the Police?

RBN:
No it was not. It was not for lack of trying, but no it was not...

HS:
Tidak. Saya ingin menyampaikan tapi tidak saya sampaikan.

LMPP:
Weren’t you given the opportunity to submit a de charge evidence and testimony and of that sort to the Police, like what I just explained?

RBN:
No, we never had any opportunity or…

HS:
Tidak, tidak mempunyai satu kesempatan pun...

RBN:
... to be able to present the evidence…

HS:
Untuk membawa saksi-saksi.

RBN:
Or have witnesses on our behalf at the Police.

HS:
Untuk memberikan bukti atau saksi-saksi kita kepada Polisi.

RBN:
We made several requests…

HS:
Kita telah melakukan permohonan berkali-kali…

RBN:
Both orally and in writing…

HS:
Baik secara lisan maupun secara tertulis.

RBN:
That please allow us to be able to present our information and witnesses.

HS:
Mohon izinkan kami memberikan bukti dan mendatangkan saksi.

RBN:
And when I was investigated as Defendant I.

HS:
Dan ketika saya diinvestigasi sebagai Terdakwa I.

RBN:
... the actual investigation concluded at about 3 o’clock.

HS:
Investigasi itu concluded, ya berhenti, kurang lebih jam 3. Sorry.

RBN:
And I had both evidence and a request for witnesses to be called.

HS:
Dan kita mengajukan agar permohonan untuk mendapatkan saksi dan bukti-bukti diajukan ke sidang.

RBN:
And I also had reports at that time from WHO…

HS:
Dan saya waktu itu mempunyai laporan dari WHO.

RBN:
CSIRO…

HS:
CSIRO.

RBN:
Our own information…

HS:
Kita, informasi kami sendiri.

RBN:
... as well as Ministry of Environment and other…

HS:
Maupun Menteri Lingkungan Hidup dan lain-lain.

RBN:
And I had that information with me during the investigation.

HS:
Dan saya mempunyai informasi itu selama investigasi dilakukan.

RBN:
And I asked that it be included into the BAP or minutes of investigation.

HS:
Dan saya mohon agar itu dimasukan dalam BAP investigasi.

RBN:
And we had a… and I sat there until 9 o’clock.

HS:
Dan saya duduk di sana sampai jam 9 malam.

RBN:
Or about 6 hours…

HS:
Atau kurang lebih 6 jam.

RBN:
... until they would include that last item in my testimony.

HS:
Sehingga mereka masukkan hal yang terakhir di dalam BAP saya.

RBN:
... that we do request witnesses and evidence on our behalf.

HS:
Bahwa kita memang mengajukan permohonan untuk mendapatkan mengajukan bukti dan saksi.

RBN:
When I signed that investigation notes…

HS:
Ketika saya menandatangani surat pemeriksaan tersebut.

RBN:
... I left the reports on the investigative officer’s desk.

HS:
Saya meninggalkan laporan-laporan di atas meja Polisi yang menginvestigasi.

RBN:
And when the evidence was transferred I noticed that it was not a part of it.

HS:
Dan ketika waktu saya lihat hasil investigasi dilanjutkan, bahan-bahan itu tidak dilampirkan.

RBN:
And that is similar to the testimony that the Minister of Environment stated that his testimony was also not included in the BAP.

HS:
Dan itu sama seperti diberi kesaksian oleh Menteri Lingkungan Hidup bahwa bahannya, keterangannya juga tidak dilampirkan pada pemeriksaan.

LMPP:
Is it because that evidence was not included in the BAP that you are now, or PT NMR is now a Defendant in this court?

RBN:
I would think it is very much a contributing factor to I am sitting here today.

HS:
Saya pikir itu sangat membantu menyebabkan keadaan sebagaimana saya berada di sini.

LMPP:
So had that been examined you would surely not become a Defendant. Is that what you’re saying?

RBN:
That is correct.

HS:
Ya benar.

LMPP:
Alright. Thank you, Your Honor. Enough from us.

J III:
We invite the other Legal Counsels for the Defendant.

HS:
Your Honor, may I have just a sip of water?

J III:
Oh, you may. Please. Yes, continue.

HT:
Alright. Thank you, Your Honor, and with your permission I will continue with the following questions. First, I would like to look into whether there is a conflict of interest between you personally and PT NMR. I ask, as President Director of PT NMR, do you hold shares in PT NMR?

RBN:
No, I do not.

HS:
Tidak, saya tidak memiliki saham.

HT:
Who are the shareholders of PT NMR?

RBN:
80% is held by Newmont Canada Limited.

HS:
80% dipegang oleh Newmont Canada Limited.

RBN:
And 20% by Tanjung Serapung...

HS:
Dan 20% oleh Tanjung Serapung.

RBN:
... which is a local PT company.

HS:
Yang merupakan sebuah PT lokal di Indonesia.

HT:
Alright. 80% is owned Newmont Canada Limited. Do you have have shares in Newmont Canada Limited?

RBN:
No, I do not.

HS:
Saya tidak mempunyai.

HT:
20% is owned by PT Tanjung Serapung. Do you have shares in PT Tanjung Serapung?

RBN:
No, I do not. I am an independent director.

HT:
So you do not have shares in PT NMR and also do not have shares in PT… in Newmont Canada Limited and PT Tanjung Serapung, right?

RBN:
That is corrent.

HS:
Itu benar.

HT:
Alright. Let me continue. I see, reading Article 20... Article 18 of PT NMR’s Articles of Association which provides that the Annual Shareholders Meeting shall be held annually and the Board of Directors is obligated to hold it. My question, while you were the President Director of PT NMR, was the Annual Shareholders Meeting always held annually?

RBN:
Yes, of course.

HS:
Ya, tentu.

HT:
Okay. What would you be reporting to the shareholders at that annual meeting?

RBN:
The report to the shareholders is in two forms, one is a written report.

HS:
Ada 2 bentuk, 1 adalah bentuk tertulis, laporan tertulis.

RBN:
And the shareholders also attend…

HS:
Dan para pemegang saham juga dapat.

RBN:
The Board of Directors meeting.

HS:
Juga mengikuti pertemuan Direksi.

RBN:
And then also are invited to attend the Commissioners meeting.

HS:
Dan juga diundang untuk menghadiri pertemuan para Komisaris.

RBN:
And they receive the report from the Director at that… verbally also.

HS:
Dan mereka juga menerima laporan secara verbal, secara lisan dari para Direktur.

HT:
So you don’t report the Board of Directors report yourself, but together with other directors?

RBN:
Yes, that is correct.

HS:
Ya, itu benar.

RBN:
As an example, report on operations…

HS:
Sebagai contoh laporang tentang operasional.

RBN:
... which includes environmental, safety and health…

HS:
Termasuk ke masalah lingkungan, kesehatan dan keselamatan kerja.

RBN:
... is reported by the General Manager and Director.

HS:
Dilaporkan oleh General Manajer dan Direktur.

RBN:
The report on finance…

HS:
Laporan keuangan.

RBN:
... taxes and stuffs is by the Tax Director.

HS:
Pajak dan sebagainya.

RBN:
And I also give a report on the general condition of the company.

HS:
Dan juga saya memberikan laporan secara kondisi umum daripada perusahaan.

HT:
And that [Board of] Directors report is accepted by the Shareholders?

RBN:
Yes, they are accepted annually by both the shareholders as well as the Commissioners.

HS:
Ya, itu diterima baik oleh para Pemegang Saham maupun para Komisaris.

RBN:
There was questions but they were always accepted when the questions were answered.

HS:
Memang ada pertanyaan, tapi diterima setelah pertanyaan-pertanyaan dijawab.

HT:
Does the Board of Directors receive acquit a de charge or a release by the Shareholder on that report then?

RBN:
Yes, they do.

HS:
Ya, memang dapat.

HT:
Alright. Let me continue the questions. In the previous sessions we have heard testimony of the formet Minister of Environment, Nabil Makarim. In his testimony, that witness mentioned that before his term as minister ended, he issued a report titled “Analysis of the Environmental Quality Data in Buyat Bay and Totok Bay,” dated 14 october 2004, which has been entered as evidence T-14A in this case.

RBN:
Yes, I am familiar with that report.

HT:
Saudara pernah membaca ini?

RBN:
Yes, I am.

HS:
Ya saya sudah.

HT:
Did you receive that report?

RBN:
Yes, I received and it’s available on the KLH website.

HS:
Ya, saya terima dan ada di atas website.

HT:
And do you agree with that report?

RBN:
Yes, I do. The data and the analysis is very similar to…

HS:
Data dan analisanya sangat sama.

RBN:
... approximately the same as our own monitoring.

HS:
Data dan analisanya sangat sama dengan hasil pemantauan kami.

HT:
Okay, before that. The witness presented by the Prosecutors, Masnellyarti Hilman, in earlier sessions also presented documentary evidence which was then entered as evidence P-4 by the Prosecutors titled ”Report of Research on the Management of Alleged Pollution and/or Environmental Damage in Buyat Pantai Village and Ratatotok Village, East Ratatotok Subdistrict, South Minahasa Regency, Province of North Sulawesi.” Like that. Have you seen this?

RBN:
Yes, I have. I read it, it’s a …


HS:
Ya, saya pernah melihat laporan itu.

HT:
Alright. My next question. If you compare the two, the rerport issued by the former Minister of Environment, then Nabiel Makarim, with the research report produced after Nabiel Makarim’s tenure which was presented, produced by witness Masnellyarti Hilman, are there differences or similarities between these two reports?

RBN:
There is one similarity between the two reports.

HS:
Ada satu persamaan antara kedua laporan tersebut.

RBN:
And that is… is that the data used to develop both reports was exactly the same sample data.

HS:
Bahwa data yang digunakan untuk membuat kedua laporan itu berasal dari pengambilan sampel yang sama.

RBN:
But other than that, that is the only similarity that I’ve seen.

HS:
Tapi itu hanya satu-satunya kesamaan yang saya lihat.

RBN:
Oh, there is one more when I think about it.

HS:
Ada satu hal lagi yang saya pikir.

RBN:
They basically state that the water is fine.

HS:
Mereka dua-dua menyatakan bahwa air laut adalah baik.

RBN:
And number two, that they state is that the fish is below…

HS:
Dan nomor 2, menyatakan bahwa ikan berada di bawah batas.

RBN:
The Australian standards.

HS:
Di bawah standar Australia.

RBN:
But that is where any similarity ends.

HT:
And the difference?

RBN:
There are many differences.

HS:
Terdapat banyak perbedaan-perbedaan.

HT:
Could the Witness [sic] exp...

RBN:
In fact, I have done two things.

HS:
Saya telah melakukan 2 hal sebenarnya.

RBN:
Once I received that report…

HS:
Setelah saya menerima laporan tersebut.

RBN:
... as a company, we sent it out to experst to have it evaluated.

HS:
Kita langsung kirimkan kepada para ahli untuk mengkaji kembali atau mengevaluasi laporan tersebut.

RBN:
And this is a copy of the report…

HS:
Dan ini adalah kopi dari laporan tersebut.

RBN:
... of a peer review of experts…

HS:
Yang dilakukan oleh kajian para ahli.

RBN:
... both international and domestic…

HS:
Baik internasional maupun lokal setempat domestik.

RBN:
... which do not concur at all with the methodology and conclusions of that report.

HS:
Yang tidak semunya setuju dengan metodologi dan kesimpulan dari laporan yang tadi Anda sebut.

RBN:
Also in that team…

HS:
Juga di dalam tim tersebut.

RBN:
... was included the Department of Mines…

HS:
Termasuk Departemen Pertambangan.

RBN:
… UNSRAT…

HS:
UNSRAT.

RBN:
... people from University of Indonesia…

HS:
Wakil-wakil dari Universitas Indonesia.

RBN:
... ITB…

HS:
ITB.

RBN:
... and I know PERHAPI, the Mining Professionals Association.

HS:
Saya juga kenal anggota PERHAPI, yaitu Asosiasi Perusahaan Tambang Indonesia.

RBN:
... and others, have wrote dissenting opinions that they did not agree with the report…

HS:
Lain-lain yang juga menunjukan bahwa mereka menulis ketidaksepakatannya dengan isi laporan tersebut.

RBN:
... even though they were members of the team.

HS:
Walaupun mereka sendiri yang menjadi anggota dari tim tersebut.

RBN:
In fact…

HS:
Pada faktanya.

RBN:
... it created such a controversy…

HS:
Telah terjadi kontroversi yang sedemikian besar sehingga.

RBN:
... that many of those scientific experts also held the conference here in Manado…

HS:
Bahwa sehingga mereka juga mengadakan konferensi di sini, di Manado.

RBN:
… in 2005.

HS:
Pada tahun 2005.

RBN:
I don’t have the exact date of this document…

HS:
Saya tidak mempunyai tanggal yang tepat dari dokumen ini.

RBN:
... that also does not concur with that report.

HS:
Yang juga tidak setuju dengan apa yang dinyatakan dalam laporan tersebut.

RBN:
And as a company, I have also analysed that report…

HS:
Dan sebagai perusahaan, saya juga telah menganalisa laporan tersebut.

RBN:
... and I have found many, many errors within it.

HS:
Dan saya telah temukan banyak-banyak sekali kesalahan di dalam laporan tersebut.

HT:
Alright. Could you explain and inform this court here, which facts are controversial or contradictory in the report written by… submitted by witness Masnellyarti Hilman?

RBN:
Yes, [there] is one item.

HS:
Terdapat satu hal.

RBN:
It states that polluted sediments…

HS:
Dikatakan bahwa sedimen yang terpolusi.

RBN:
... are over the ASEAN Marine Water Quality Criteria 2004.

HS:
Sesuai dengan kriteria kualitas air laut ASEAN tahun 2004.

RBN:
We have the original document for ASEAN Water Marine Quality.

HS:
Kita mempunyai dokumen asli kriteria kualitas air laut ASEAN.

RBN:
And I’ve also contacted…

HS:
Dan saya juga telah menghubungi.

RBN:
… The ASEAN.

HS:
Kantor ASEAN.

RBN:
And they stated that there is no standard for any of those elements.

HS:
Dan mereka telah nyatakan bahwa tidak terdapat standar untuk sedimen di dalam kriteria mereka.

HT:
Hold on. So you’re saying that that report refers to a reference, and that reference is non-existent?

RBN:
There is no criteria for sediments that I’m aware of anywhere in the world.

HS:
Tidak ada kriteria untuk sedimen dalam peraturan mana pun di dunia.

HT:
Is that lying then?

RBN:
Then whoever wrote that in the report is incorrect because it does not even… the ASEAN Marine Water Quality criteria, does not even include arsenic for water.

HS:
Ya, saya tidak tahu, tapi siapapun yang menulis laporan itu harus mengetahui bahwa tidak ada di dalam kriteria air laut ASEAN tidak ada masalah baku mutu sedimen yang disebutkan di sana.

RBN:
And nor does it even include arsenic for water.

HS:
Dan bahwa tidak ada kriteria arsen untuk air laut.

HT:
Alright. Then?

RBN:
And I personally contacted ASEAN and they confirmed that to me in an e-mail which has been submitted as evidence.

HS:
Saya secara pribadi langsung menghubungi Kantor Pusat ASEAN, dan mereka mengkonfirmasi dan memberikan kriteria ini kepada saya.

HT:
What else did you find there?

RBN:
One of the things is misapplication of references.

HS:
Salah satu adalah penerapan yang salah daripada rumus di sini.

RBN:
If you would notice that they make reference…

HS:
Seperti anda bisa lihat bahwa mereka mengacu kepada...

RBN:
... Chulaborn University as one of the references in the document.

HS:
Universitas Chulaborn yang merupakan salah satu institut acuan di dalam referensi mereka.

RBN:
And if you take those same references…

HS:
Dan apabila kita ambil acuan yang sama.

RBN:
And compare them to what the references stated in the report…

HS:
Dan kita bandingkan dengan acuan yang digunakan di dalam laporan.

RBN:
... there is significant differences.

HS:
Maka terdapat perbedaan-perbedaan yang signifikan.

RBN:
… that are serious enough that if used…

HS:
Yang sangat serius apabila diterapkan.

RBN:
... that would totally make the calculations illogical.

HS:
Akan membuat hasil perhitungan menjadi tidak logis.

HT:
Could you show where it is illogical?

RBN:
As an example…

HS:
Sebagai contoh.

RBN:
In the formula IR is equal to… in the reference…

HS:
IR di dalam acuan adalah setara dengan…

RBN:
... is kilograms per fish per meal.

HS:
Kilogram ikan per sajian makan.

RBN:
And yet in the IR… in the technical team report it says kilograms of consumption.

HS:
Sedangkan IR dalam laporan KLH adalah kilogram konsumsi.

RBN:
And then if you go to the table…

HS:
Dan apabila kalian lihat kepada tabel.

RBN:
... and I should’ve clarified that that… what I just stated was in the front section of the report.

HS:
Yang saya katakan ada di bagian depan daripada laporan.

RBN:
And if you take a look at what’s in the table that made the mathematical calculations…

HS:
Dan apabila Anda melihat dalam tabel yang digunakan untuk perhitungan matematis itu.

RBN:
... units again were changed.

HS:
Unit-unitnya pun telah dirubah.

RBN:
And it makes something that is totally safe…

HS:
Dan itu akan mengakibatkan sesuatu yang aman total.

RBN:
... by applying incorrect concentrations…

HS:
Dengan menerapkan konsentrasi yang tidak tepat.

RBN:
... and amount of… frequency...

HS:
Dan jumlah frekuensi.

RBN:
... which amounts to… they were stating 10 meals a day.

HS:
Seperti dikatakan 10 kali sajian makan per hari.

RBN:
And they were eating a half of kilo per meal.

HS:
Dan setiap kali makan setengah kilogram.

RBN:
And then combined with the wrong concentrations…

HS:
Dan dikaitkan dengan konsentrasi yang keliru.

RBN:
... it over -exaggerates the amount of the risk to people.

HS:
Maka akan meningkatkan dengan jauh berlebih konsentrasi bagi konsumsi orang.

RBN:
From something that is very safe…

HS:
Dari sesuatu yang sangat aman.

RBN:
... to something that is dangerous.

HS:
Menjadi sesuatu yang bahaya.

HT:
Hold on. So what you mean by misleading here, among others, this consumption rate of fish at half a kilo per day [sic, per serving according to Nelly] and the frequency is 10 meals a day?

RBN:
[not transcribed]

HS:
Ya itu benar.

RBN:
It’s illogical. That’s what happens when they changed the units in the formula.

HS:
Tidak logis itulah apabila unit besaran-besaran daripada rumus disalahgunakan.

RBN:
And that is why they stated that they should relocate people…

HS:
Dan itulah alasannya mengapa mereka harus merelokasi orang.

RBN:
... from the place that is absolutely safe.

HS:
Dari tempat yang sepenuhnya aman.

HT:
So in simple terms, if an adult eats half a kilo of fish in 10 meals [sic, 1/2kg per serving, according to Nelly], and every day it’s just fish, not taking into account other food items, could you imagine, give a description to this court, how much is that actually?

RBN:
I don’t think I have that picture with me, but are easy to obtain.

HS:
Saya tidak ada gambar tersebut, tapi mudah saya bisa dapatkan gambar itu nanti.

RBN:
But in addition to all of that…

HS:
Tapi di samping itu semua.

RBN:
... you can do mathematical checks on formulas.

HS:
Anda bisa melakukan pengecekan pada perumusan-perumusan.

RBN:
And this particular formula…

HS:
Dan rumusan-rumusan ini, khususnya ini.

RBN:
... is the one that you should use, and it checks out perfectly.

HS:
Yang harus Anda gunakan dan ini akan tepat apabila digunakan.

RBN:
But if you apply the Technical Team’s formula it makes absolutely no sense whatsoever.

HS:
Apabila diterapkan rumusan yang digunakan oleh Tim Teknis KLH tidak ada maknanya, sebab besarannya menjadi tidak sesuai.

RBN:
In fact, they are using standards and comparisons that are not even the same.

HS:
Bahkan mereka menggunakan besaran dan perbandingan yang tidak sama.

RBN:
And I also made it… took a recent sampling information.

HS:
Dan saya mengambil informasi pengambilan sampel yang baru.

RBN:
... that was published by the British Government.

HS:
Yang telah diterbitkan oleh Pemerintah Inggris.

RBN:
And I used that data…

HS:
Dan saya gunakan data tersebut.

RBN:
... and put it into that formula…

HS:
Dan masukan data itu dalam rumus yang diajukan.

RBN:
... and it would conclude that you would have to relocate Scotland…

HS:
Maka kalau rumusan itu diajukan atau digunakan maka Anda harus merelokasi seluruh penduduk Scotlandia.

RBN:
England.

HS:
Inggris.

RBN:
... and part of… the northern part of the Ireland.

HS:
Dan bagian utara dari Irlandia.

RBN:
... and you would have to conclude that they should also be relocated to Dominanga.

HS:
Dan mereka juga harus dipindahkan ke Dominanga.

RBN:
And that is how far off that formula is.

HS:
Nah itulah yang saya katakan bahwa rumus yang digunakan itu begitu parah.

HT:
So misleading is that report, what do you expect [to be done with] that report?

HS:
So, what do you expect from that report to be done?

RBN:
First of all, I would hope that this court does not use it in evidence.

HS:
Pertama kali saya harap agar di sidang ini, laporan itu tidak digunakan sebagai barang bukti.

RBN:
... or the Panel of Judges would take that into consideration.

HS:
Atau bahwa Majelis Hakim yang mulia dapat mempertimbangkannya.

RBN:
I would also hope that the Government itself takes and reviews that report…

HS:
Saya harapkan bahwa Pemerintah Republik Indonesia mengambil dan mengkaji ulang laporan tersebut.

RBN:
... and make the necessary corrections.

HS:
Dan melakukan perbaikan-perbaikan yang diperlukan pada laporan tersebut.

RBN:
And I would also hope that those who made those calculations be investigated.

HS:
Dan saya juga harapkan agar mereka yang menyusun laporan tersebut mohon diperiksa.

RBN:
Because that is a very, very serious miscalculation that is a great concern to the public at large.

HS:
Karena itu merupakan perhitungan yang sangat keliru yang menjadi kekhawatidan dan menjadi pertimbangan penting untuk masyarakat.

HT:
Alright. Thank you. That would be it from me for now, Your Honor.

J III:
Others still, enough?

PS:
There’s still some more, Your Honor.

HT:
Please.

PS:
With your permission, Your Honor, we’ll continue the questions. Defendant I, PT NMR, I have said that since 1986 there’s been a contract of work and the preparation period lasted until 1996.

PP1:
Permission, Sir, test… test… test…

PS:
In PT NMR’s documents do these preparations also include collecting of environmental baseline data?

PP1:
Permission, Your Honor. Perhaps, if I’m not mistaken, our agenda for today’s session is examination of Defendant I.

J III:
But this is all mixed up now. That is why I have said it earlier, it’s difficult to separate him as representing Newmont and him as Defendant II. That is why, actually from the beginning I wanted… but then I saw it headed to become both as Defendant II and Defendant I. Yeah, so then we agrred that if there are questions to Defendant I that applied to Defendant II and that questions has been asked, well, do not repeat it again.

PP1:
I mean, we thought that the agenda for today is examination of Defendant I. I guess, does the Legal Counsel for Defendant II has the right to ask the Defendant in his capacity as Defendant I? Because, in our opinion, I guess, information from Defendant I does not have a binding relation to Defendant II. I guess we’d ask this for the Panel’s consideration, so that we don’t misapply the KUHAP.

J III:
Well, perhaps fix how you call him, yeah. Here as Defendant. Legal Counsel, you’re representing which Defendant?

PS:
Exactly, Your Honor. But our questions to Defendant I will also be necessary for the defense of Defendant II. So actually, indeed since the beginning there’s been a mixup about the legal status…

[Recording stopped]
PS:
Who wants to… in our law, we all know that…

J III:
See, that is one of the difficulties, because the Defendant functions or he qualifies now as two: representing PT NMR and he also represents himself as the President Director, yeah? So that, since the beginning I have seen that there’s a difficulty here. So let’s try it, if it has to do with your interest... as the Legal Counsel said…

PS:
And actually my colleague Hazan Taher has started it too.

J III:
Yeah, see, it’s all mixed up now.

PP1:
Sorry, that was… sorry, it’s been like that. So from here we do see. I thought that Pak Hafzan as the Legal Counsel for Defendant I, uh, Defendant II… because the other day we saw the list of Legal Counsels for Defendant I and Defendant II. So I actually meant to interrupt, but we misunderstood it. So here… when the Legal Counsel for Defendant II earlier stated that we will be giving… perhaps with regards to the fact that there are different opinions from them… but I think, even if you would like to make that an issue, perhaps it would be when we had a chat about the letter of indictment. If the Legal Counsel for Defendant II would like to discuss that, perhaps it can be done during the hearing with the agenda of examining Defendant II. We have… when Your Honor said earlier that we’ve been mixing between Defendant I and II… we understood that the questions we asked were for the Defendant in his capacity representing Defendant I. If we have… the Panel has set the agenda that today will be the examinatoin of Defendant II. So the [according to] procedure also this goes back to us, after Panel of Judges ask, it is the turn of the Prosecutors also to ask the Defendant in his capacity as Defendant II.

PS:
That’s okay. No problem.

J III:
Ya, ya, ya.

PP1:
We’re only saying this for consideration.

J III:
But indeed from the beginning I have tried to limit my questions to PT NMR, right? Since the beginning I… actually that’s been my strategi. But now it’s gotten into… so I mean like this, you see…

PS:
That’s alright.

J III:
So the order, you see.

PS:
Yeah.

J III:
So the order, you see. If we were examining PT NMR all this time, everyone’s done, yeah? The Prosecutors have examined, I have examined, the Legal Counsel for Defendant I as PT NMR has also. When examining Defendant II as Richard Bruce Ness, then we shall repeat that order again, you see? Ha ha ha…

PS:
That’s okay.

J III:
No probelm, yeah?

PS:
No problem.

HT:
But with regards to what we have asked earlier, we don’t need to repeat it again, right?

J III:
Well, no need. No, I mean, we give the opportunity first, and then we’ll do it.

HT:
Please.

J III:
Now if we… so let’s consider that we have finished the questions to Defendant I, yeah? So let us move on to Defendant II. We invite the Prosecutors, like that, yeah?

PP2:
Pardon me, Your Honor, but that was not our understanding. Like it’s been said in the beginning of the session that it is Defendant I that’s going to be examined first, Defendant I first, and the court session was opened for Defendant I first. That is why we too… even though from whosever point of view it was or whatever point of view, perhaps we will be asking related to Defendant II also. But what we mean, our questions have been to Defendant I all along, yeah?

J III:
Well, it’s all the same I mean. We consider that the examination of Defendant I has been wrapped. If we move on to the examination of Defendant II we’d invite the Prosecutors again, right? And then it will be the Legal Counsel for Defendant II, right?

PP1:
That’s what I mean, Sir.

J III:
So what now?

PP1:
The questions from the esteemed Mister Hafzan, we weren’t too… I thought he was addressing Defendant II. That’s what we were questioning. So Mister Hafzan was asking, whether that questions was in the capacity as Defendant II or Defendant I. If the question was addressing the Defendant in his capacity as Defendant I, well, that information will not be part of Defendant II later on as a consequence. I, uh, we think that the questions must be repeated because it may cause confusion. But up to you.

J III:
Hold on. So up to you if you want to repeat it. Now, we’re going to consider that the questions to Defendant I were finished, and we invite the Public Prosecutors to ask questions to Defendant II now. Just like that. There will be the turn… or the Judges first should examine Defendant II now, and then we give the opportunity there to examine Defendant II, you see. So now if we consider the questions to Defendant I finished…

PS:
No, I have not even started.

J III:
Oh, si he, the questions from that Legal Counsel over there is still to Defendant I, not yet to Defendant II. Later when it’s the turn for Defendant II we’ll be asking first, and then the Prosecutors, and only then the Legal Counsel. Like that, yeah? So this is still Defendant I, yeah? So not yet, just erase what’s already been...

[Audience laughs]

J III:
Yeah, so we’re still on Defendant I here, examining, yeah. Like that, okay, or no?

PP2:
Yes.

J III:
So the questions… that’s why I said, when we were asking actually I already began with questions about the company. But then no one objected when it started to relate to Defendant II. Why did you all let it? Oh, so this has all been mixed up now, as if this is… right? But now, let us go back to our mission here that the questions here are to PT NMR as the company, yeah. So please, to Defendant I.

PS:
Alright, thank you, Your Honor. We have understood and thak you that a solution could be found in all the confusion from… Alright. We’ll begin our questions. Defendant I, PT NMR… 

PP2:
Your Honors, we still object to Defendant II, uh… the Legal Counsel for Defendant [II] asking questions to Defendant I in the position of examining the Defendant, because the Legal Counsel here is not the Legal Counsel for Defendant I.

J III:
Oh, I see. So only in the examination of Defendant II he’ll be allowed to ask, is that what you mean?

PS:
But that is very naïve and that is not provided in the KUHAP. In so many cases in which we were involved, all witnesses, all facts... because this is part of one case. Unless it is separated. If the case is separated, we’d have to check it anyways. The function of the Defendant here actually, the testimony of Defendant I, for Defendant II is as witness. The testimony of Defendant II for Defendant I is also as witness. So when he is examined, Defendant I, because this is the same case, it’s impossible that we don not check for the interest of Defendant II in his position as Defendant I. But there is nothing... uh, wht you reminded eralier, since the beginning actually, this is the first time ever, according to what I ever read, that the Attorney General’s Office has ever indicted a limited liability company as Defendant, causing confusion. Including confusion with the questions, you see.

[Audience laughs]

PS:
This is the first time. We must understand this. Because this is the first time ever that a PT became a Defendant in a criminal case. So especially… morover this is an environmental case, so let us resolve this. If possible, if we could find a legal solution, because if we say no, then how can Defendant II in a case not check every data presented in this court? Thank you.

J III:
Yeah, in that case than it is possible that Richard Bruce Ness here will also be a witness too, right? That’s how it is in a criminal case. If you separate it it could be like that actually, yeah? If this is separated it could happen that way, if it is a separate trial. But it isn’t. But for whatever reason, why is it Richard Bruce Ness that is representing PT NMR, and Richard Bruce Ness was also presented as Defendant II? Is that… I think the consequence has been thought through by the Public Prosecutors, that this will eventually happen, I think. So I think there should be no surprise about it. This is the consequence of having… If I ask, didn’t you think of the consequences back then, but we don’t need to go back to that. I only mean that if the company has been represented by another person, perhaps we could look at it more clearly. But if it is like this, representing PT NMR is Richard Bruce Ness and Defendant II is Richard Bruce Ness, then this was to be expected. So I think this is still the consequence, this thing here, you see.

PS:
May we add one more legal reasoning, Sir. Article 46 itself is the continuation to this indictment, when a corporationis indicted, an opportunity is given for anyone to represent as appointed by the company. But this is funny here, the Prosecutors objected. The Law says only when the Judge objects, he can order that the Director himself shall represent, only then the director will represent the company. But here it is the other way around. The Public Prosecutors objected and insisted that the President Director… so there’s a mixup here. Let us all think about this. This is something new. Thank you, Your Honor.

J III:
Yeah, so this is the consequence of presenting Richard Bruce Ness in two capacities at once. So I think there are consequences indeed. We cannot avoid those consequences. So if we can agree on the way out, how do we go about it now, because Richard Bruce Ness is sitting here both as Defendant I and Defendant II? The system that we sahll use? So let’s see, what do the Prosecutors think. There was an objection earlier, what about it? So even when you object, then what’s the solution? This is the consequence of placing Richard Bruce Ness as Defendant I and Defendant II. Please.

PP1:
I think, Mr. Presiding Judge and Messrs and Mmes Members of the Panel, for us there is no problem.

J III:
Well, no.

PP1: 
There’s no problem for us. We only want the schedule, that the agenda now is examination of Defendant I. Therefore, the question from the Legal Counsel for Defendant II is in the context of gathering data for defense. But now will Defendant II use anything for his defense from Defendant I, materials for the defense of Defendant I…

J III:
Well, it’s possible. Like what he said earlier, I could as well ask that for my client’s defense. That’s possible. It’s how we go about when answering that question.

PP1:
But mayb Defendant I here is not a witness, Sir? 

J III:
Yeah, well, so this is the consequence of presenting Richard Bruce Ness here in two capacities at once. So if not Richard Bruce Ness speaking on behalf of PT NMR, then who else? And then, who else but Richard Bruce Ness himself should be representing Richard Bruce Ness? More or less like that.

PS:
There’s another example, another precedent. We once handled two defendants, two legal teams, in a political case. There was no limitations whatsoever, because this was one case, do not look at the source.

J III:
Not separated, right?

PS:
Right, not separated. There were two defendants. Both cases of assaults by numbers, and it caused death. Both were combined in one case, but consisted of two lawyer teams. Anyone could ask questions to the defendants because what we wanted to get out of that is material truth. Is that useful? Or perhaps, this is not a civil case which has a consequence on every signatories of the agreement, which is binding only in that person? This is for the sake of cross-checking, seeking the material truth. That was our experience. I think that is a very normal matter. Even if there are two defendants here, one representing the company, represented by a different person, and Richard Bruce Ness representing himself. Anyone in this court could ask, because it’s possible that there are interests to be asked so that the interest of defense will be well served.

J III:
So let’s do this then, yeah. So here’s how it is. I, as the Presiding Judge, rule to go ahead and continue. You may put your objections later in the charges or whatever, because indeed the fact that we chose to do it this way has consequences. We chose this, we cannot avoid the consequences. So it was a choice by placing Richard Bruce Ness in two capacities at once. So this is indeed the consequence. So I, as the Presiding Judge, have ruled that you may go ahead and continue the questions. No need for debate. Yeah, go ahead, just continue.

PS:
Alright. Thank you, Your Honor. We’ll repeat our question. First, the contract of work signed in 1986, and production began in 1996, and earlier you have also mentioned that in that period it was the gathering of baseline data. My question, was the data collected also included the environmental conditions, such as seawater conditions, such as sea current conditions, marine bilogical conditions and all that may potentially impact the environment?

HS:
Pardon me Mister Advocate, was that about the baseline data?

PS:
Exactly.The period between 1986 and 1996. 

HS:
1996 until 2000?

PS:
1986 until 1996.

RBN:
Yes, baseline studies are collecting different elements of the environment, including biota, water, weather conditions and they are the basis to do any evaluations as well as the basis for engineering.

HS:
Ya memang benar jadi pengumpulan data rona awal itu dilakukan pada iklim, pada air laut, pada biota air laut, pada arus dan lain-lain dan ini merupakan dasar untuk melakukan studi-studi lebih lanjut.

PS:
Are all these lengthy studies representative of all the seasons in the area of your mine, the seasonal variations in the area of y our mine?

RBN:
Yes, the sampling is taken in various times.

HS:
Ya, karena pengambilan sampel dilakukan pada berbagai musim.

PS:
Was the collection of baseline data conducted by independent professionals?

RBN:
I think the answer would be both.

HS:
Saya pikir jawabannya adalah kedua-duanya.

RBN:
Some of the data would be collected by PT NMR.

HS:
Beberapa dari data dikumpulkan, sebagian data dikumpulkan oleh staf PT NMR.

RBN:
And others would be done by institutions.

HS:
Dan yang lain dilakukan oleh lembaga-lembaga yang mandiri.

PS:
Alright. Before the commencement of operations… or have the professional consultants conducted tests on the possibilities or the potential for tailings disposal in the sea?

RBN:
That was… there were professionals to attested to that. I know ResCan did it.

HS:
Dilakukan oleh para ahli-ahli internasional, saya tahu Re-scan telah melakukannya.

RBN:
And another one named NSR, out of Australia.

HS:
Dan yang lain disebut NSR.

PS:
Was the social, economic and public health condition also part of the baseline data studied?

RBN:
The data was collected but the data were from Puskesmas.

HS:
Ya telah dikumpulkan data dari Puskesmas.

PS:
Alright. After commencing operations in 1996, did PT NMR also used independent experts and consultants to test whether tha tailings disposal in the sea had been according to plan or not?

RBN:
Yes, we did.

HS:
Ya kita lakukan.

RBN:
I can give you a few examples.

HS:
Saya memberikan beberapa contoh.

RBN:
As an example, we did the computer modeling out of Vancouver Canada, I believe…

HS:
Sebagai contoh kita melakukan modeling komputer dengan para ahli dari Kanada.

RBN:
... to confirm that areas and footprint of the tailings were as predicted.

HS:
Guna memastikan bahwa daerah dan jejak dari pada tailing… were what?

RBN:
... were predicted.

HS:
Sesuai dengan yang telah diramalkan.

RBN:
And we also did future modeling to predict what would happen in the future.

HS:
Dan kita juga melakukan modeling ke arah masa depan untuk memperkirakan memprediksi apa yang akan terjadi ke waktu yang akan datang.

RBN:
And in addition to that…

HS: 
Disamping itu.

RBN:
I know that we also used consultants to put in something calls peepers.

HS:
Dan saya juga tahu bahwa ada beberapa ahli yang menempatkan peralatan yang disebut sebagai peepers atau pengintip.

RBN:
And I believe that unit was also out of Canada.

HS: 
Dan unit-unit itu juga didatangkan dari Kanada.

RBN:
And that can calculate the exact metal movement in both the tailings and the natural sediment.

HS:
Dan alat-alat pengintip itu bisa mengukur dengan tepat gerakan dari logam baik dalam tailing maupun dalam endapan sedimen.

RBN:
And in both of those conclusions of the said reports, as examples, proved that the tailings are stable where they will be placed... as where they were placed and there is no metals coming out of the tailings, insignificant.

HS:
Dan hasil dari penelitian menggunakan peralatan itu menunjukkan bahwa tailing adalah endapan padatan yang stabil bahwa tidak ada gerakan logam keluar masuk ke laut dan sebagainya dan tetap berada pada tempat dimana tailing tersebut ditempatkan.

PS:
Meaning, what you just said, that that was the result of their work, the result of their monitoring that tailings remained on the seabed? 

RBN:
That is correct.

HS:
Itu benar.

PS:
What company did you use and asked to conduct monitoring?

RBN:
The Bathymetrics was from the US.

HS:
Untuk Bathymetric dari  Amerika Serikat.

RBN:
And the chemical is Lorax Environmental out of Vancouver Canada.

HS:
Dan untuk kimiawi adalah perusahaan yang namanya Lorax yang berasal dari Vancouver Kanada.

PS:
Why did PT NMR require outside consultants or experts to monitor the tailings in Buyat Bay?

RBN:
Well, let me just use one example.

HS:
Mari saya gunakan satu contoh.

RBN:
If you take a look at the company like ResCan which is Resources Canada.

HS:
Apabila Anda melihat misalnya contohnya satu perusahaan Rescan yang kependekan dari Resources Canada.

RBN:
I believe they have done… and this is from memory… but roughly 50% of all the engineering of Submarine Tailings Placement systems in the world.

HS:
Kita lihat bahwa mereka melakukan dan ini hanyalah pro memori adalah kurang lebih 50% dari seluruh penelitian penempatan tailing dari 50% di dunia.

RBN:
They are experts in the field and they have the best science and experiences.

HS:
Mereka adalah ahli-ahli di bidangnya dan merupakan memiliki keahlian yang terbaik di dunia dalam bidang itu.

PS:
So was by of using that, was it to ensure the company that its mining operations is safe for the environment?

RBN:
I think it has more than one purpose.

HS:
Saya pikir itu ada lebih dari satu tujuan disamping yang disebutkan tadi.

RBN:
I mean one is to show credible... we are using credible experts to the government.

HS:
Satu adalah menunjukkan kepada pemerintah bahwa kita menggunakan lembaga-lembaga yang kredibel.

RBN:
But also, as a company, we have an obligation and directors have obligation to the shareholders.

HS:
Tapi kita juga sebagai perusahaan kami mempunyai pertanggung jawab kepada direksi dan kepada para pemegang saham.

RBN:
... to use the best professionals to make sure that the engineering we do is accurate and correct.

HS:
Untuk menggunakan para ahli yang terbaik guna memastikan agar rekayasa engineering teknik kita selalu tepat dan baik.

PS:
Alright. Do you know if the company understood that the consultants who were appointed have good international reputation, and what was the reason if they had good reputation? 

RBN:
Well as an example, if you...

HS:
Sebagai contoh.

RBN:
Let’s just use to one company, ResCan again to continue that example.

HS:
Sebagai contoh saya menggunakan Rescan kembali.

RBN:
They have wrote... the individuals and the directors of that company and scientists.

HS:
Mereka, I beg your pardon.

RBN:
The directors of the company as well as their scientists.

HS:
Para direktur maupun para ahli ilmuwan perusahaan tersebut.

RBN:
... have wrote many scientific papers and done a lot of research.

HS:
Telah menuliskan banyak makalah-makalah ilmiah dan telah melakukan banyak penelitian-penelitian.

RBN:
... much of which has been published in scientific journals.

HS:
Yang telah diterbitkan di dalam jurnal-jurnal ilmiah.

RBN:
So they are internationally renowned to be published.

HS:
Dan itu sudah diterbitkan secara internasional sehingga mereka dikenal sebagai perusahaan terkemuka di dalam bidangnya.

PS:
Alright. In the contract of work, it is said that PT NMR is obligated to use the best available technology at that time to endure that there is no excess use of natural resources and not damaging the environment. As far as you, or the company knows, has PT NMR been using the best available technology? Please give you explanation and reasons.

RBN:
Yes, we have Your Honor. We’ve been…

HS:
Ya kita telah menggunakan.

RBN:
We have used a very high end technology…

HS:
Kita menggunakan teknologi yang terakhir, yang mutakhir yang terbaik.

RBN:
... in many areas…

HS:
Dalam banyak bidang.

RBN:
In fact, to use an example that I’ve mentioned before.

HS:
Sebagai faktanya dalam contoh yang saya telah saya sebutkan sebelumnya.

RBN:
They used of [unclear] analysis or peepers…

HS:
Menggunakan peepers atau pengintip, alat-alat pengintip.

RBN:
To measure the sediments and the tailings…

HS:
Untuk mengukur sedimen dan tailing.

RBN:
... not theoretically but actually on the seabed.

HS:
Bukan secara teoritis tapi secara nyata dengan menempatkan di dalam atau pada dasar laut.

RBN:
That is leading-edge technology that is very superior to almost any other process.

HS:
Itu merupakan teknologi mutakhir yang paling akhir yang lebih dari berbagai macam teknologi yang kini masih digunakan.

PS:
Alright. You said that PT NMR has an extensive network in many countries. Is the environmental safety standards applied in all these countries, is it also the best that is applied in South Minahasa?

RBN:
It is.

HS:
Ya memang demikian.

RBN:
We have certain codes of conduct and certain standards that are applied uniformly.

HS:
Kita mempunyai pekerjaan dan standar yang berlaku secara seragam.

RBN:
Many of them are much higher than what is the regulatory limit of this country.

HS:
Ya banyak sekali diantara kode ini lebih tinggi dari apa yang telah diterapkan di negara ini.

RBN:
As an example we also…

HS:
Sebagai contoh kita juga.

RBN:
Practice the international cyanide code. It is done by the best reputable mining companies in the world.

HS:
Kita menerapkan kode sianida yang juga diterapkan pada perusahaan-perusahaan terbaik di dunia secara internasional.

RBN:
And NMR adopts those policies along with other Newmont subsidiaries.

HS:
Dan kebijakan-kebijakan PT NMR tidak kalah atau sama dengan perusahaan-perusahaan Newmont di tempat lain di dunia.

PS:
If the environmental safety procedures are followed, is that to benefit the company or to harm the company, or to benefit the environment and the community, or to harm the community [and] the environment?

RBN:
Again… our commitment which is also described in our vision and mission statements…

HS:
Sekali lagi komitmen kami sebagaimana juga dinyatakan dalam pernyataan visi dan misi kami.

RBN:
... is that we will enter an area…

HS:
Bahwa kita akan masuk ke suatu daerah.

RBN:
And when we leave the people will be…

HS:
Dan kalau kita meninggalkan daerah tersebut maka masyarakatnya akan...

RBN:
Better off…

HS:
Lebih baik.

RBN:
Better educated…

HS:
Lebih terdidik.

RBN:
And a healthier community.

HS:
Dan merupakan masyarakat yang lebih sehat.

RBN:
We live by this standard worldwide and we do it also in NMR.

HS:
Ya dan kita berpegang pada standar ini di seluruh dunia dan kita lakukan ini juga pada PT NMR.

PS:
Is PT NMR’s waste or PT NMR’s tailings disposed or placed by way of Buyat River or in Buyat River?

RBN:
No, the tailings are only placed, as designed in the AMDAL, below the sea.

HS:
Tidak, tailing ditempatkan di bawah laut sebagaimana dinyatakan di dalam AMDAL.

RBN:
... in Buyat Bay.

[Recording stopped]

RBN:
… below the sea.

HS:
Tailing ditempatkan di bawah laut sebagaimana dinyatakan di dalam AMDAL.

RBN:
... only in Buyat Bay.

HS:
Hanya di Teluk Buyat.

PS:
Is the processed water…

HS:
The processing water…

PS:
... mixes with [the water of] Buyat River?

HS:
Is it then [inaudible]

PS:
... connected to Buyat River?

RBN:
No, there is not.

HS:
Tidak.

PS:
Do you know that PT NMR has a sediment pond in the mine site?

HS:
[inaudible] sediment pond at the area, do you know, are you aware of it?

RBN:
There was a sediment pond during operations.

HS:
Selama waktu beroperasi memang ada sediment pond.

RBN:
And the purpose of the pond…

HS:
Dan tujuan atau guna dari sediment pond itu adalah.

RBN:
... would be to collect water…

HS:
Adalah untuk mengumpulkan air.

RBN:
... that would be running in the natural jungles…

HS:
Air limpahan dari hutan-hutan yang masuk.

RBN:
... or in the dump area of the mine…

HS:
Atau di daerah yang tadinya masuk daerah dumping daripada tambang. 

RBN:
... and give it enough time to…

HS:
Dan memberikan air itu cukup waktu.

RBN:
... to ensure that any sediments that were from erosion were removed before water ran into Buyat River.

HS:
Agar dapat diendapkan sedimen-sedimen dari akibat erosi sehingga tidak ikut dengan air lebih lanjut.

RBN:
Being that the area has already been mostly reclaimed and the plants, trees are already in place…

HS:
Dan sekarang melihat bahwa instalasi sudah ditutup, tanahnya sudah direklamasi dan pohon-pohon sudah mulai menghutan kembali.

RBN:
... then that pond has been removed.
HS:
Maka pond itu sudah tidak digunakan lagi.

RBN:
And has also been reclaimed.
HS:
Dan juga telah diisi kembali.

PS:
Alright, thank you, Your Honor. Our questions…

J III:
Before we…

PS:
... for Defendant I…

J III:
Yeah, before we proceed to examining Defendant II, I want to ask the Defendant first. To extract gold from the ores, what do you use, what chemicals, to extract?

RBN:
The main chemical used after the ore has been crushed and ground to a fine [inaudible].

HS:
Bagian… bahan kimia utama yang digunakan setelah bijih dihancurkan adalah.

RBN:
… is Cyanide.

HS:
Sianida.

J III:
So cyanide, yes? So some use mercury, and some use cyanide. So PT NMR uses cyanide, right?

RBN:
That is correct.

HS:
Ya, benar Yang Mulia.

J III:
And then arsenic... where does it all of a sudden come from, that arsenic and mercury?

RBN:
There is certain amount of the natural arsenic in compounds… most of it is in compound form. I’ll check with my expert but…

HS:
Memang ada arsen dalam bentuk alam didalam batu-batuan tetapi dalam bentuk senyawa. 

RBN:
... and it’s arsenopyrite.

HS:
Sebagai senyawa arsenopyrite.

RBN:
It is not a pure arsenic.  It is a compound.

HS:
Ini merupakan [tidak jelas], merkuri itu merupakan dalam bentuk dan diistilahkan cinnabar, yang merupakan senyawa merkuri sulfat. [sic, sulfida]

RBN:
That is in the natural ores and rocks in the area.

HS:
Itu terdapat dalam bijih-bijih tambang, batuan alam.

J III:
Yeah. So you mean that arsenic, that mercury, is not put inside. It is already there naturally, yeah? The chemical used in there is cyanide, right?

RBN:
That is correct.

HS:
Ya itu benar.

J III:
Yeah. So we invite Public Prosecutors, in his capacity as Defendant II now. 

PS:
Yang Mulia, barangkali supaya nanti juga tidak dapat kritikan barangkali mungkin Majelis menanyakan kembali identitas siapa ini Terdakwa II, umurnya berapa, sehingga tahu, JPU setuju enggak lanjut begitu, apa musti Hakim…

J III:
I don’t think we need to ask the identity, because it’s been asked during indictment, I think.

PP2:
Majelis Hakim yang mulia, kami masih belum akan ke Terdakwa II karena masih ada beberapa pertanyaa yang…

J III:
So additional questions to Defendant I. Okay, go ahead.

PP2:
Still to Defendant I.

J III:
Please, please.

PP2:
Yeah, Defendant I, representing PT NMR, in your explanation to the question from Legal Counsel for Defendant I, you stated that your appointment as the person representing PT NMR was the will of the Police Investigators, yeah? Based on the Minutes of Investigation on Suspect I – Defendant I in that BAP was still a suspect = there was a question from the Investogator... a question from the Investigator in question number 2. You were investigated and called as suspect, as a person who acted for and on behalf of PT NMR corporation in the case as explained by the investigator in the beginning of the investigation with regards to a Police Report No.LP 247/VII/2004/Siaga-I dated 20 July 2004. “Do you understand?” And you replied, “yes, I understand.” And then for the third question, “Are you willing to provide statements as accurate as possible and are you willing to be held legally accountable?” To which yo ualso replied, “yes, I am willing.” Was that really the statement you gave in the Minutes of Investigation at POLRI?

RBN:
That is correct.

HS:
Ya itu benar.

PP2:
Yes, alright, thank you. And then the question to the Defendant representing Defendant I, the fact... representing PT NMR... that tailings are not B3. Is there a letter or a provision from the government that states that tailings is B3 waste?

RBN:
I believe that you would find that in the report.

HS:
Saya pikir Anda bisa menemukan hal itu dalam laporan.

RBN:
And I believe it was late 1999 or early 2000.

HS:
Akhir tahun 1999 atau awal tahun 2000.

RBN:
... from the Provincial Government of North Sulawesi.

HS:
Dari pemerintah Sulawesi Utara.

RBN:
And they did TCLP testing.

HS:
Dan mereka telah melakukan tes TCLP.

RBN:
And they stated that tailings was not B3.

HS:
Dan dinyatakan disana bahwa tailing bukan B3.

RBN:
That was the same report…

HS:
Dan itu adalah laporan yang sama.

RBN:
... that was part of the Ministry of Environment’s review.

HS:
Yang merupakan bagian dari kajian dari Kementerian Lingkungan Hidup.

RBN:
And it was part of the decision making process in the meetings…

HS:
Dan itu merupakan bagian daripada proses pengambilan keputusan dalam pertemuan di depan…

RBN:
... before they issued tailings permit in July of 2000.

HS:
Sebelum mereka mengeluarkan izin tailing bulan Juli.

RBN:
In 2000.

[unclear]

RBN:
We have that report.

HS:
Kita punya laporan itu, kalau Anda mau dapat kita bisa serahkan.

PP2:
Yes, alright, alright. 

J III:
Hold on a second, yeah. There’s a report that there’s a possibilioty that electricity would be cut soon. So speed up the questions... I want us to finish the examination of the Defendant today. I don’t want to postpone the examination of the Defendant anymore. So if we cannot speed this up, the consequence would be that we’ll go on withour the sound system. We’ll continue the hearing anyways. Please.

PP2:
Alright. Still with regards to the question from the Panel of Judges, the last one about mercury and arsenic. Is all merucy and arsenic then disposed of and taken out through that detoxification process?

RBN:
No, that is not correct.

HS:
Tidak, itu tidak benar.

PP2:
Ya, bagaimana penjelasannya?

RBN:
The mercury and arsenic that is in the solid part of the tailings…

HS:
Merkuri dan arsenik yang terdapat dalam bagian padat dari tailings.

RBN:
... they are compounds of mercury and arsenic.

HS:
Itu merupakan senyawa dari merkuri dan arsen.

RBN:
Just like this bottle of water…

HS:
Seperti botol air ini.

RBN:
... is not oxygen and it is not hydrogen. It’s a compound.

HS:
Ini bukan oksigen dan hydrogen, itu merupakan senyawa antara oksigen dan hidrogen.

RBN:
So it is H2O.

HS:
H2O.

PP2:
Is there mercury or arsenic that is released or disposed of not through or not with the tailings?

RBN:
There is mercury that does not go with the tailings.

HS:
Ada merkuri yang tidak ikut bersama dengan tailings.

PP2:
Yeah. Mercury that does not come out with tailings, how do you precess it, the treatment for that mercury?

RBN:
That is collected…

HS:
Itu dikumpulkan.

RBN:
... and stored…

HS:
Dan disimpan.

RBN:
... in special containers.

HS:
Dalam wadah-wadah khusus.

RBN:
We are now, as part of the mine closure, just in the process of sending it to a disposal facility.

HS:
Dan kita sebagai bagian dari proses penutupan, kita dalam tahap mengirimkan wadah-wadah itu ke tempat-tempat pembuangan khusus.

RBN:
This is not mercury that we added in the process.

HS:
Ini bukan merupakan merkuri yang kita tambahkan di dalam proses.

RBN:
But as a responsible operator we had the technology to extract it.

HS:
Tapi sebagai suatu operator yang bertanggung jawab kita memiliki teknologi untuk mengeluarkan mercury itu.

RBN:
And we did it.

HS:
Dan kita telah lakukan hal tersebut.

PP2:
Is there mercury disposed of in the form of gas into the atmosphere?

RBN:
That is the purpose of a mercury scrubber.

HS:
Itu adalah tujuan daripada scrubber merkuri untuk mengambil merkuri.

PP2:
Can all mercury that goes through the scrubber be captured?

MK:
Your Honor, we object to the question from the Prosecutors. Because this has nothing to do with  the Indictment.

J III:
No, it’s like this, you see. The Defendant’s been tempted too. Actually, if he is too technical, he as the President Director or as the company, I think the one to answer this question would be the technical director. I’m concerned too, I worry too, because this is technical.

RBN:
Okay, thank you.

J III:
Because this is very technical, very technical. I think you don’t need to answer. And even more so if the answers come out from David Sompie behind you, right? That’s a funny situation, right? So that’s why it’s better if we get too technical and he doesn’t know, better if you say so, rather than getting input from behind.

PP2:
Alright. This question also began with the Legal Counsel, still to Defendant I, that PT NMR uses... has used the best technology. And I think this is still relevant, and actually PT NMR as Defendant I should be able to explain this in this opportunity.

J III:
yeah, if you can answer then please answer. But I mean, if he has to ask the person behind him like you said, but up to you... can you answer or not? If you can then go ahead.

RBN:
I know... what I am knowledgeable about… is that they monitor air quality in the area.

HS:
Ya saya tahu bahwa mereka memonitor atau memantau kualitas udara.

RBN:
And the air quality is fine.

HS:
Dan kualitas udara adalah baik.

PP2:
Alright. Do you know Robert Humberson?

RBN:
Yes, I do.

HS:
Ya saya kenal.

PP2:
Who is Robert Humberson?

RBN:
He is sitting in the courtroom right behind us.

HS:
Dia duduk di belakang kita, ada di situ.

PP2:
Alright. In the news in Kompas on Friday, 24 December 2004, the clipping of which I have on me now, PT NMR acknowledged disposing tens of tons of mercury. Before I go to the question, let me first read it...

PS:
Your Honor, I think this has strayed from the context. The Prosecutor’s indictment is that PT NMR did not have a permit, the one about B3. Why has it now strayed to burning into the air and all that stuff. The Defendant is not prepared to provide answers to that. He has to be prepared to answer what’s being indicted. If it is outside the indictment, well, then you must make a new indictment, you see. Because we’re not prepared... this is the indictment, because this is to defend. The defense is not prepared at all. We object.

PP2:
Your Honor, my question was addressed to Defendant I. So if there are objections we ask that it comes from the Legal Counsel for Defendant I.

MK:
Your Honors, we have put forward our objections, as the advocates for Defendant I.

J III:
Well, like this then. I rule that the questions should relate to the Indictment. I have told you to [hurry up] the speed... around the indictment. If you have other crimes you would like to indict, then make a new indictment. But what’s important is that in the indictment... what is being indictment... focus on the indictment.

PP2:
We still think this is relevant to the indictment.

MK:
Prosecutor, I would like you to show me where in your Indictment it says that PT NMR disposes of merucry into the atmosphere which is the basis of your Indictment?

PP2:
What we are trying to prove here are the elements of the artticles we are indicting on, and not the details of the indictment. So we ask the Honorable Panel of Judges, that we think our question is still relevant with the elements of the articles we are indicting.

J III:
Yeah, that is why, show it to the Prosecutors... to the Legal Counsel, the indictment about discharging mercury into the atmosphere. Is that part of the indictment or not? Just show it to the Legal Counsel, so we can go in that direction. I think that’s how it is. This is an issue of interpretation now. If it is mercury being discharged in to Buyat Bay, for example, that is relevant. Arsenic discharged into Buyat Bay, that’s relevant. If there’s cyanide discharged into Buyat Bay, that’s relevant. So I mean, to clarify the situation here, so it is not protracted, so we can focus to the indictment. So I ask that... the questions be related to the indictment.

PP2:
So in our letter of indictment, one of the elements is commiting an act which has caused pollution and or destruction of the environment.

J III:
In... well, see, that’s the problem now. If each of us now insists on our own interpretation, then... the other day we did not have experts who examined the air polluted here... and now this is the problem. All waters, groundwater,Buyat River, Ratatotok River, Buyat Bay... it’s a matter of interpretation now. But, just go ahead, please.

PP2:
Alright.

J III:
If I limited too much, then they would think I.. but, alright then.

PP2:
Thank you for allowing us. I will read the first paragrahp, “The management of PT NMR [sic] mining company, which operates three PT NMR mines [sic, ck tape, sometimes Newmont is mis-transcribed as PT NMR] in Indonesia, has acknowledged to have discharged 33 tons of mercury within a 4.5 year period of operation. This acknowledgement came out after the daily New York Times, in its 22 December 2004 issue, published an internal audit report about PT NMR performance in 2001 which is actually a secret. Of the 33 tons discharged, 17 tons were discharged into the air, while the remaining 16 tons were discharged through the pipe to Buyat Bay seabed in South Minahasa, North Sulawesi...”

J III:
Yeah, so that is what needs to be proved.

PP2:
Yeah. This is what we will... to the Defendant. And then in... next, “For all this time, all hazardous waste from the industrial process should have been processed in the B3 industrial waste treatment facility or PPLI in Bogor. And that amount was acknowledged by the Senior Manager of External Relations, Robert Humberson, in a press conference in Jakarta, Thursday, 23 December.” Our question, is it true that 17 tons of mercury was released into the air, while the other 16 tons dischraged through the pipe into the bottom of Buyat Bay?

[inaudible]

J III:
Well, go ahead and answer. So that is a news clipping. What is your reaction on that newspaper clipping, more or less, yeah?

RBN:
I cannot comment on that article.

HS:
Saya tidak bisa berkomentar terhadap artikel yang disebut tadi.

RBN:
Now, I do not know whether it is referring to your compounds or mercury.

HS:
Saya tidak tahu apakah itu berhubungan dengan bahan murni atau senyawa-senyawa.

RBN:
... or where the data come from.

HS:
Atau dari mana hasil data tersebut diambil.

RBN:
But I do know that we have discharged approximately 15 kilos over the life of the mine.

HS:
Bahwa telah dilepaskan sekitar 15 kilo selama umur tambang.

RBN:
... in tailings.

HS:
Dalam tailing.

RBN:
… of mercury, which is well under the permitted amounts. Which is well under the regulatory amounts…

J III:
So in essence he doesn’t want to comment on your question. So please just continue.

PP2:
Alright then, if you don’t want to comment on the accuracy of the information in this news article... Because this news is out already. Was there... what I want to ask, was there any effort from PT NMR, Defendant I, to rectify this news?

J III:
Hold on, hold on. The question should have been first, are you aware of this news? If they do then ask whether there was effort to rectify it. If they’re not aware of t he news how could they...

RBN:
I don’t even know about the article.

J III:
Have you ever read this article?

HS:
Saya tidak tahu mengenai artikel ini.

J III:
Now. He doesn’t know. So it’s impossible that he could have rectified it. But if he knows then what was the effort to rectify that news, right? First question, were you of this news?

PP2:
Alright. Alright, I’ll change... Or you, as... or you in PT Newmont, as an official in PT Newmont, were you aware of this news?

RBN:
No, I don’t recall that article.

HS:
Saya tidak ingat adanya suatu artikel seperti itu.

PP2:
Was PT Newmont Minahasa Raya aware of this news coverage?

RBN:
I cannot comment because I don’t know about the article.

HS:
Saya tidak bisa berkomentar karena saya tidak tahu tentang itu.

PP2:
Alright, Honorable Panel of Judges, we will... even though in the previous court session it was said that it was the last opportunity for submitting documentary evidence, but we still think that this is relevant. We will make this as additional...

J III:
Just go ahead and attach it with your defense... uh, I mean, charges later, yeah? So you may still... go ahead.

PP2:
Thank you. I think that would be it from us.  

J III:
To Defendant II now. I mean, we’re trying to chase up time... as far as Defendant I... so Defendant I is now finished, right? I will not postpone to examine Defendant II specifically. No. So we invite the Publoic Prosecutors. Richard Bruce Ness as the President Director. Please.

PP1:
Thank you, Your Honors, even though the time is already 5 PM.

J III:
Even if it goes on until 12 midnight, we’ll continue, so we can finish today.

PP1:
Alright. Thank you. Defendant I... sorry, Defendant II. Since when have you been the President Director of PT NMR?

RBN:
I believe the articles were notarized in December 1999.

HS:
[tidak jelas] pada bulan Desember 1999.

PP1:
19 December 1999.  

RBN:
December 1999.

HS:
Desember 1999.

J III:
The question is the month, the month.

RBN:
December is when the articles were notarized. 

HS:
Desember.

RBN:
That is correct.

PP1:
December 1999. Who instated you in the position as the President Director of Pt Newmont at that time?

RBN:
I believe it would have been the Board of Commissioners and the Shareholders.

HS:
Dewan Komisaris dan Para Pemegang Saham.

RBN:
The shareholders would have been the final.

HS:
Dan Pemegang Saham yang menentukan kata akhirnya.

PP1:
The shareholders. Alright. What is actually your task as the President Director?

RBN:
My main task is to adhere to the articles of association of the company.

HS:
Tugas saya adalah sesuai dengan apa yang dinyatakan dalam anggaran dasar perusahaan.

RBN:
My other tasks would be as a liaison with the government and the outside world.

HS:
Tugas saya adalah sebagai penghubung dengan pemerintah pusat.

RBN:
Thirdly, it would be to nominate a Kepala Teknik.

HS:
Tiga adalah untuk menentukan atau mengajukan Kepala Teknik.

RBN:
And would be also to chair the meetings of the shareholders as well as that of the directors.

HS:
Dan juga untuk memimpin pertemuan dengan para pemegang saham dan komisaris.

RBN:
And also as the representative of the company to ensure that we have policies andgoals, and management systems in place.

HS:
Dan juga sebagai wakil perusahaan untuk memastikan bahwa kebijakan-kebijakan dari perusahaan diterapkan.

RBN:
Those would be the primary examples.
HS:
Itu merupakan contoh-contoh…

[Recording stopped]

PP1:
… PT Newmont Minahasa Raya, where you, as Defendant II, lead that company?

RBN:
Yes, if I can use a slide so it might be easier.

HS:
Baik, saya bisa menggunakan slide kembali.

RBN:
I depends on which year you want to look at.

HS:
Tergantung dari tahun mana yang Anda ingin melihatnya.

RBN:
But, as you can see from this chart…

HS:
Tapi sebagaimana Anda bisa lihat dari gambar ini.

RBN:
... there are five directors including myself.

HS:
Dimana terdapat lima direktur termasuk saya pada bagan ini.

RBN:
I am the President Director.

HS:
Saya adalah Presiden Direktur.

RBN:
The General Manager, as listed on the particular occasion, on this chart.

HS:
General Manager juga digambarkan pada bagan ini.

RBN:
... was also a director…

HS:
Yang juga adalah direktur.

RBN:
... and also a Kepala Teknik.

HS:
Dan juga Kepala Teknik.

PP1:
Sorry, before I continue, this was in 2001, yeah?

RBN:
Ya. That is correct.

HS:
Ya benar.

RBN:
An organization is dynamic and changes.

HS:
Ya, satu organisasi itu dinamis dan selalu mengalami perubahan-perubahan.

PP1:
Alright. Let me go back, when you, Defendant II, as... became the President Director in December 1999, at that time, I would like to see the structure. Do you have it? ... Your position there was as President Director, right?

RBN:
That is correct.

HS:
Ya benar.

PP1:
Yeah. I would like to ask, and you to explain, where is the position responsible for tailings treatment, in this case detoxification? Where is it, in the organization of PT NMR?

RBN:
In this particular slide it would…

HS:
Dalam gambar ini, khususnya.

RBN:
It would be the Director who is Kepala Teknik and General Manager.

HS:
Adalah di bawah tanggung jawab Direktur dan, apa, General Manager dan Kepala Teknik.

PP1:
So that is because…

RBN:
This position here would also be one of these directors. He is also a director.

HS:
Posisi ini juga merupakan posisi dari direktur tersebut.

PP1:
General Manager, and then he would be below…

RBN:
He is also one of the directors.

HS:
General Manager, Kepala Teknik juga salah satu direktur.

PP1:
Who was it at that time?

RBN:
The name there is Paul Lahti at this particular time.

HS:
Dalam hal ini Paul Lahti sebagaimana bisa dibaca di situ.

PP1:
Paul Lahti. And then where is the Kepala Teknik?

RBN:
Paul Lahti is also the Kepala Teknik.

HS:
Paul Lahti juga Kepala Teknik.

PP1:
Therefore, the General Manager... is it true that the General Manager also doubles as Kepala Teknik?

HS:
Is it true that the General Manager is the Kepala Teknik?

RBN:
That is true.

HS:
Ya benar.

PP1:
Is he also one of the directors?

RBN:
That is correct.

HS:
Ya benar.

PP1:
Now, what is the responsibility, the task and the responsibility of the Kepala Teknik who also serves as the General Manager, as well as one of the directors?

RBN:
The Kepala Teknik and General Manager would be the site director.

HS:
Kepala Teknik atau General Manager merupakan direktur lapangan.

RBN:
... that would manage the operations…

HS:
Yang akan mengkelola operasionalnya.

RBN:
... or productions.

HS:
Atau produksi.

RBN:
And as Kepala Teknik would also responsible for health.

HS:
Dan Kepala Teknik juga bertanggung jawab atas kesehatan.

RBN:
... health, safety…

HS:
Keselamatan kerja.

RBN:
... and environment.

HS:
Dan lingkungan.

RBN:
Both within the company and according to the K3 guidelines.

HS:
Baik didalam perusahaan maupun di dalam… sesuai panduan peraturan dari Departemen Pertambangan.

PP1:
Next question, does the Kepala Teknik also have the responsibility for the detoxification process?

RBN:
Actually, there is a complete organization here.

HS:
Sebenarnya ada satu organisasi yang lengkap di sini.

RBN:
... and a management system…

HS:
Di dalam system management.

RBN:
... which has standard operating procedures.

HS:
Yang memiliki petunjuk atau SOP atau kejelasan yang standar, yang baku.

RBN:
So there is a… the detox would be under the metallurgical superintendent at that time.

HS:
Jadi detoksifikasi berada dibawah superintenden mineralogy.

RBN:
The Chief Metallurgist at the time.

HS:
Metalurgi.

PP1:
So if we trace it down, from the General Manager, he would go to the Metallurgy Manager then... Is that correct?

RBN:
That’s correct.

HS:
Ya benar.

RBN:
... at this particular point in time.
PP1:
After the Metallurgist, where does he go in the organization, about the detoxification process, the responsibility for the detoxification process, after the Metallurgy Manager?

RBN:
There would be operators and stuff. Again this is a simplified chart.

HS:
Ya di bawahnya ada operator-operator. Sekali lagi ini adalah bagan yang sudah disederhanakan.

RBN:
I believe there was roughly 700 people at that time, I am guessing, but it is approximate.

HS:
Ya, jadi saya pikir ada 700… , pada lokasinya karyawannya ada 700 orang di sana.

RBN:
And of course there you will get down to the operator level.

HS:
Ya itu turun sampai tingkat operator.

RBN:
And according to our corporate code…

HS:
Dan sesuai dengan kode perusahaan kami.

RBN:
... it would be every person…

HS:
Adalah setiap orang.

RBN:
... is both responsible…

HS:
Bertanggung jawab baik.

RBN:
... as well is empowered…

HS:
Dan diberi kewenangan untuk.

RBN:
... to take any actions necessary…

HS:
Untuk mengambil tindakan-tindakan yang diperlukan.

RBN:
... to preserve and protect the environment.
HS:
Untuk melestarikan dan melindungi lingkungan.

RBN:
And that is part of our management system.

HS:
Dan itu adalah bagian dari pada sistem manajemen kita.

PP1:
Alright. Let me continue. The General Manager, who is also the Kepala Teknik, and one of the members of the Board of Directors, to whom does he report about the implementation of tasks in the field?

RBN:
To the Board of Commissioners…

HS:
Kepada Dewan Komisaris.

RBN:
... and Shareholders.

HS:
Dan para Pemegang Saham.

PP1:
Alright. Let me be more specific. As the Kepala Teknik, who does he report to, regarding his daily tasks in the field?

RBN:
The management system that we have…

HS:
Sistem managemen yang kita terapkan.

RBN:
... if you are talking from a structural position…

HS:
Apabila Anda berbicara dari posisi struktural.

RBN:
... he would be the one communicating with the Chief Mine Inspector.
HS:
Dia akan berhubungan dengan Inspektur Tambang, Kepala Inspektur Tambang.

RBN:
... under the mining regulations.

HS:
Sesuai peraturan pertambangan.

RBN:
And in the shareholders meetings, he would give a report on operations…

HS:
Dan dalam pertemuan pemegang saham, dia akan melaporkan tentang operasional pertambangan.

RBN:
... to the Board of Directors.

HS:
Kepada Dewan Direksi.

RBN:
He would also report, that same report would be given to the Board of Commissioners.

HS:
Dan dia akan melaporkan laporan yang sama juga kepada Dewan Komisaris.

RBN:
And also at the Annual General Meeting of Shareholders directly to the Shareholders.

HS:
Dan juga pada pertemuan tahunan kepada pemegang saham.

PP1:
Alright, next. I would like to know if there is a line of responsibility between the President Director and the General Manager who doubles as the Kepala Teknik?

RBN:
We are all the same member of the board.

HS:
Kami semua anggota dari dewan yang sama.

PP1:
I mean like this, is there a line of responsibility between the Kepala Teknik and the President Director?

RBN:
Depending on which line you are talking about.

HS:
Tergantung mengenai garis hubungan apa yang Anda maksudkan.

RBN:
Because the…

HS:
Karena…

RBN:
The President Directors and the General Manager…

HS:
Presiden Direktur dan General Manager.

RBN:
And even managers also have direct access…

HS:
Mempunyai akses langsung.

RBN:
... to technical advice…

HS:
Untuk mendapat saran-saran teknis.

RBN:
... to any other site in Newmont.

HS:
Untuk ke bidang-bidang lain atau lokasi-lokasi lain.

RBN:
Also to our Technical and Research Center in Colorado.

HS:
Juga ke Pusat Penelitian dan Riset.

RBN:
So, depending on which aspect you are talking about.

HS:
Jadi tergantung dari aspek apa yang Anda maksudkan atau bicarakan di sini.

RBN:
Because each director, as example, the Director of Tax and Finance...

HS:
Seperti misalnya Direktur untuk Keuangan dan Pajak.

RBN:
... would also… for operating cost in the field…

HS:
Untuk pembiayaan operasional di lapangan.

RBN:
... would also be in direct contact and have direct reporting responsibility also.

HS:
Would?

RBN:
Would also work with the director.

HS:
Juga akan bekerja sama dengan direktur.

RBN:
... as far as the finance aspects of the company.

HS:
Sejauh berkaitan dengan aspek keuangan.

RBN:
It isn’t just one clear line. It is depending on what aspect of the business.

HS:
Jadi bukan suatu garis lurus tapi tergantung aspek-aspeknya kemana.

RBN:
Each has got their own area of expertise…

HS:
Masing-masing mempunyai bidang-bidang keahliannya.

RBN:
... and roles and responsibilities.

HS:
Dan peran dan pertanggunganjawabnya.

PP1:
Alright, fine. I mean like this... it was asked, in the field... for example, in the implementation of tasks in the field, the implementation of tasks in the field, is the General Manager, who is said to also serve as the Kepala Teknik... concretely, regarding the implementation of tasks in the field, does the Kepala Teknik also provides... has the responsibility to report the implementation to the President Director?

RBN:
Yes, it’s their responsibility to the board.

HS:
Ya, mereka mempunyai tanggung jawab…

RBN:
... Board of Directors.

HS:
Ya, mereka mempunyai tanggung jawab, bagaimana?

RBN:
And I am also a member of that board.

HS:
Dan saya juga anggota direksi.

RBN:
As an example…

HS:
Sebagai contoh.

RBN:
... there are different levels of issues.  

HS:
Terdapat tingkatan masalah yang berbeda-beda.

RBN:
And remember, I mentioned, we have a system in place.

HS:
Dan saya ingatkan kita sudah katakan bahwa kita sudah mempunyai sistem yang berlaku.

RBN:
And as an example.

HS:
Dan sebagai contoh.

RBN:
... If somebody cuts their finger in the field…

HS:
Kalau ada orang yang terpotong jarinya di lapangan.

RBN:
... he goes to the clinic.

HS:
Dia pergi ke klinik.

RBN:
... gets it bandaged.

HS:
Diperban jarinya.

RBN:
We record it.

HS:
Itu akan dicatat didalam data laporan.

RBN:
But probably wouldn’t be reported that day to the General Manager.

HS:
Tetapi tidak dilaporkan hari itu pada General Manager.

RBN:
But every quarter …

HS:
Every?

RBN:
Each… every 90 days.

HS:
Tapi setiap 90 hari.

RBN:
... there is a board of directors meeting.

HS:
Ada pertemuan direksi.

RBN:
... and the General Manager would report on operations.

HS:
Dan General Manager akan melaporkan tentang kegiatan operasional.

RBN:
The finance person would report on finance.

HS:
Dan untuk orang bagian keuangan akan melaporkan keuangan.

RBN:
And at that board meeting we would then vote and agree.

HS:
Dan pada pertemuan direksi itu, kita akan memberi suara dan menyetujui.

RBN:
... whether to accept the report of the Operations Director.

HS:
Apakah kita akan menerima atau menolak penjelasan daripada direktur-direktur tersebut.

RBN:
Same way with the Director of Finance.

HS:
Sama dengan Direktur, laporan Direktur Keuangannya.

RBN:
So… and it would be decided on by a vote whether to accept it or not.

HS:
Dan ditentukan dengan melakukan voting apakah kita menerima laporannya atau tidak.

PP1:
So one more question. The position... the difference in the position between the managers and... uh, sorry... the directors and the President Director, what is the difference?

RBN:
Here is an example…
HS:
Sebagai contoh…

RBN:
The General Manager and director…

HS:
General Manager dan direktur.

RBN:
... would be… have a responsibility for the site…

HS:
Mempunyai tanggung jawab untuk lokasi tambang.

RBN:
... the community…

HS:
Masyarakat.

RBN:
... and the government relations up to the level of governor.

HS:
Dan hubungan dengan pemerintah, sampai ke tingkat provinsi.

RBN:
So he is the chief man within the province.

HS:
Jadi dia merupakan kepala utama di provinsi.

RBN:
Now, within the government, we also, example let’s keep using the tax and finance director.

HS:
Nah sebagai contoh kita tetap menggunakan direktur keuangan dan perpajakan.

RBN:
He would be the one who is responsible for the accuracy of accounting records and taxes, payments and liabilities paid at the national levels.

HS:
Dia bertanggung jawab ketepatan mengenai akuntansi dan keuangan pada tingkat nasional.

RBN:
And I would be responsible…

HS:
Dan dia bertanggung jawab.

RBN:
... mainly… as both upward and accountable to the commissioners and the shareholders…

HS:
Baik keatas terhadap dewan komisaris dan pemegang saham.

RBN:
... to represent the company…

HS:
Untuk mewakili perusahaan.

RBN:
... in many aspects, including… should I be called to… for information to parliament, or the Department of Mines.

HS:
Dalam banyak aspek, apabila dipanggil ke Departemen Pertambangan atau parlemen.

RBN:
And again… in other tasks, like chairing board meetings.

HS:
Atau saya dipanggil pada pertemuan-pertemuan…

RBN:
... meeting with the regulators.

HS:
Dengan para regulator.

RBN:
Example, the tailings permit...

HS:
Seperti misalnya urusan izin tailing.

RBN:
... to meet with the Minister to work out a path forward.

HS:
Untuk bertemu sebagai contoh dengan Menteri.

RBN:
... when regulations are not clear.

HS:
Kalau apabila peraturan-peraturan kurang jelas.

RBN:
And work out a path to ensure that we are complying with the rules and regulations.

HS:
Dan mengerjakan suatu cara sehingga semua bisa ditempatkan pada posisi yang sebenarnya.

RBN:
Those are examples.

HS:
Itu adalah contoh-contoh.

PP1:
Alright. That is clear to us. And then, when there are letters that must be sent out, in this case to the government, who has to sign those letters?

RBN:
It all depends on the subject of the letter.

HS:
Tergantung pada pokok permasalahan dalam surat tersebut.

RBN:
As an example…

HS:
Sebagai contoh.

RBN:
... anything to do with tax…

HS:
Setiap sesuatu yang berhubungan dengan pajak.

RBN:
Would be normally signed by the Director of… that is responsible for tax and finance.

HS:
Pada umumnya akan ditandatangani oleh direktur yang berhubungan dengan keuangan dan perpajakan.

RBN:
If he was sick or ill…

HS:
Apabila dia sakit atau kurang sehat badannya.

RBN:
... or if he was on vacation 

HS:
He was on… ?

RBN:
... or on vacation… or maybe cuti.

HS:
Atau kemungkinan lagi libur atau cuti.

RBN:
... I may sign it as a director.

HS:
Saya bisa menandatangani sebagai direktur.

RBN:
So it all dep… There’s many managers can sign letters.

HS:
Jadi ada banyak manager juga bisa menandatangani surat.

RBN:
So all it depends on the letter and the content and the who…

HS:
Tergantung surat dan isi daripada bobot daripada surat tersebut.

PP1:
Alright. Are the letters... could you give an example of what sort of letters must absolutely be signed by the President Director?

RBN:
Not really. I’m struggling with that. I think the report to the Shareholders should be signed me, but I have to check with legal counsel, but I believe two directors can sign also, so it isn’t necessarily any…

HS:
Jadi saya kurang jelas, tidak ingat, tetapi yang saya ingat adalah surat-surat kepada para pemegang saham, saya harus menghubungi ahli bidang hukum perusahaan saya untuk menanyakan, tapi saya pikir ada 2 jenis surat.  

RBN:
I think there is also cases where other directors could sign, or two directors could sign and bind the company.

HS:
Dan juga ada keadaan dimana dua direktur lain juga bisa menandatangani surat-surat tersebut.

RBN:
Before we would do that, I would need a verify and check exactly the wording in the Articles of Association.

HS:
Sebelum hal itu kita lakukan, saya harus melihat susunan katanya dan kesesuaiannya dengan anggaran dasar perusahaan.

RBN:
So I cannot think of any letter that it would have to be my signature.

HS:
Ya, jadi saya tidak bisa, saat ini tidak bisa mengingat surat yang khusus hanya saya yang bisa tanda tangan.

PP1:
Alright... meaning that those letter hace... the President Director has the authority and also could be signed by other directors? 

RBN:
And in some cases by managers. 

HS:
Dan dalam beberapa hal bisa ditandatangani oleh manager.

PP1:
Yeah, it’s also possible that way. Could be signed by the manager. When PT NMR is called... called by the government... by the government to appear for certain matters, in this case the company’s operations, who is sent to appear in response to those requests of presence?

RBN:
It would depend on the subject matter in the letter.

HS:
Tergantung pada pokok-pokok dari masalah yang diajukan di dalam surat.

RBN:
If it was regarding operations and K3,…if it regards operations within the environmental health and safety.  

HS:
Apabila berkaitan operasional dengan kesehatan lingkungan dan keselamatan kerja.

RBN:
It would be the Kepala Teknik as he would be the one that would present, example, the work plans.

HS:
Maka itu bisa diwakili atau bisa dilakukan oleh Kepala Teknik karena dia mewakili kegiatan-kegiatan tersebut di lapangan.

RBN:
If we were in tax court, or anything to do with the Ministry of Finance, it would normally be the Director of Finance.

HS:
Apabila berkaitan dengan Kementerian Keuangan maka Direktur Keuangan.

RBN:
So, it all depends on which subject matter.

HS:
Itu semua tergantung pada subyeknya, masalahnya.

RBN:
Again, we have a system in place.

HS:
Sekali lagi, kita mempunyai sistem yang berlangsung.

RBN:
And we have different areas of expertise.

HS:
Dan kita mempunyai bidang-bidang keahlian yang berbeda.

RBN:
So, those, to… may run a company efficiently and professionally, we maximize the use of those resources.

HS:
Untuk mengelola perusahaan dengan efisien dan professional, kita selalu optimasi keahlian-keahlian tersebut.

RBN:
And you empower those people to have responsibility and roles to function.

HS:
Dan kita memperdayakan kemampuan dari orang-orang tersebut didalam perannya masing-masing dan fungsinya masing-masing.

RBN:
Let me give you an example.

HS:
Mari saya memberi contoh.

RBN:
Let us take a look at an airline company, for ex… let’s not just look at a mining company.

HS:
Mari kita lihat kepada suatu perusahaan tambang, perusahaan tambang saja bukan PT NMR.

MK:
Penerbangan.

RBN:
Airlines, airlines.

HS:
Airlines, oh, perusahaan penerbangan.

RBN:
So, in there you would have director of finance.  

HS:
Direktur Keuangan.

RBN:
Operational Director.

HS:
Direktur Operasional.

RBN:
President Director.

HS:
Presiden Direktur.

RBN:
And then you have a pilot sitting in an airlines seat.

HS:
Dan Anda memilliki pilot yang duduk di dalam kabin.

RBN:
Now, that pilot is empowered…

HS:
Pilot itu telah diberi kekuasaan, diberdayakan untuk.

RBN:
... to make decisions…


HS:
Untuk mengambil keputusan.

RBN:
... and to take corrective actions…

HS:
Untuk mengambil tindakan-tindakan…

RBN:
... for the safety of that aircraft and the people.

HS:
Untuk keselamatan pesawat dan penumpangnya.

RBN:
So even at the operator level… 

HS:
Baik pada tingkat operator,

RBN:
... if he sees something wrong, he does not need a [inaudible]

HS:
… melihat sesuatu yang kesalahan maka dia dapat mengambil tindakan untuk menghentikan operasi. 

RBN:
The standard operating procedures would be to take the corrective action.

HS:
SOPnya adalah untuk mengambil tindakan korektif.

RBN:
And then do the reporting as required, depending on the situation.

HS:
Dan memberikan laporan sebagaimana diperlukan.

PP1:
Alright, Defendant II, as the President Director, did you ever personally, in your capacity as the President Director, go to see officials in the Departement [sic, Ministry] of Environment?

RBN:
I think you’d have to be more specific.

HS:
Saya pikir harus lebih mendetail.

RBN:
As an example, if I had an invitation to a party at Lebaran, and I was not in town, then I probably did not. 

HS:
Kalau undangan lebaran saya mungkin datang atau tidak…

RBN:
But I would have to give, you would have to give me some examples.

HS:
Ya, tapi silakan diberikan contoh yang lebih jelas.

PP1:
Alright. As the President Director, did you receive the letter from the Minister of Environment No.1456?

RBN:
I don’t remember letter numbers…

HS:
Saya tidak ingat nomor itu.

PP1:
1456/Bapedal/07 year 2000. 

MK:
Permit… tailing permit from Sonny Keraf.

PP1:
Have you, as President Director, received that letter?

RBN:
Yes, I believe I did, I’ll check right here.

HS:
Ya, saya pikir saya terima, tapi saya cek dulu.

RBN:
Is this the letter?

PP1:
Yes? You have?

RBN:
I am fully aware that the letter you are referring is a permit.

HS:
Surat yang Anda sebut itu adalah izin.

PP1:
Alright. In that letter as it exists, as you received it, it contains... there are things in there that Bapedal at that time asked to be fulfilled. Alright. And then I... my question is as follows, with that letter, have you [met?] the officials at the Department [sic] of Environment with regards to that letter? 

RBN:
Can you be a little bit more clear?

HS:
Sudah selesai pertanyaannya Pak?

PP1:
Yeah, with this letter, have you, as President Director of PT NMR, gone to see the officials at the [Ministry of] Environment?

RBN:
I meet ministry’s officials quite regularly.

HS:
Saya secara teratur bertemu dengan pejabat-pejabat berbagai Kementerian Lingkungan Hidup.

RBN:
And I know, we filed our ERA, and I was there when we did the presentation of that.

HS:
Dan yang saya ingat kita memang memenuhi ERA dan pada waktu presentasi saya hadir.

RBN:
But as part of that working group I’ve also sat in on some meetings, but I can’t recall the exact dates of what…

HS:
Ya dan sebagai bagian dari kelompok kerja itu saya juga mengikuti beberapa pertemuan tapi saya tidak bisa ingat pertemuan tepat yang mana waktu itu.

PP1:
Yeah, now my question is general. Were those meetings related to the operations of PT NMR?

RBN:
Some of those meetings were discussing the permitting process.

HS:
Beberapa diantara pertemuan itu membicarakan proses perizinan.

RBN:
And normally, I would have been accompanied...

HS:
Dan pada umumnya saya ditemani.

RBN:
... by one of our technical staff.

HS:
Oleh salah seorang Ahli Teknis, staf kami.

RBN:
And in many of these meetings would have been with the Technical staff from NMR here at the site.

HS:
Dan dalam pertemuan-pertemuan seperti ini sering oleh para staf PT NMR dari lokasi di sini.

RBN:
So you would have to more specific at which meeting, because I attend…

HS:
Jadi harus lebih spesifik pertemuan yang mana…

RBN:
I have had a lot of meetings with the government.

HS:
Saya banyak pertemuan dengan pihak pemerintah.

PP1:
My question... I was only asking, have you ever met with the officials as the President Director, with regards to the operations of the company?

RBN:
Yes, I have had many meetings with the Ministry of Environment, but again what subject matter and what date? You’d have to be more specific.

HS:
Tapi harus lebih spesifik.

PP1:
Yes, indeed. It’s clear that you have met officials. Earlier there was something... it’s been mentioned that [you] have held meetings with officials in the context of discussing permits. What permits did you mean?

RBN:
Example, this one here is a letter for an application for a permit.

HS:
Sebagai contoh ini ada…

[recording stopped]

RBN:
I guess it spelled with a Z, so I guess it’s the right one.

HS:
Di sini juga ditulis izin dengan Z. Jadi mungkin lebih tepat. Di sini pakai Z.

J III:
Ha ha ha.

PP1:
Yeah. So is it correct that this was the letter replied to with the letter of Sonny Keraf No.1456 earlier?

RBN:
That is correct.

HS:
Ya itu benar.

PP1:
Have you held meetings to discuss carrying out the ERA study, what it’s going to be like, as referred to in that letter from Sonny Keraf?

RBN:
I attended some of the metting so I... but again along with,  a lot of times, the technical staff.

HS:
Ya saya menghadiri beberapa pertemuan tapi sekali lagi kebanyakan itu dilakukan oleh staf teknis kami.

PP1:
Yeah, let me continue. Was the ERA study at that time carried out by PT NMR according to what was asked in that letter number 1456 from Sonny Keraf?

RBN:
Yes, it was.

HS:
Ya memang benar dilaksanakan.

PP1:
In your opinion as Defendant II, your disposing of tailings into the bottom of Buyat Bay, does that have a permit?

RBN:
According to my opinion...

HS:
Menurut pendapat saya.

RBN:
... there is a permit...

HS:
Ada izin.

RBN:
The minister... and the reason I know that...

HS:
Dan alasan kenapa saya tahu hal itu.

RBN:
... the Minister Sonny Keraf testified that there was a permit before this court.

HS:
Di depan sidang ini Menteri Sony Keraf menyatakan bahwa ada izin untuk itu.

RBN:
Minister of Environment that followed him, Nabiel Makarim...

HS:
Menteri sebelumnya Nabiel Makarim, eh setelahnya Nabiel Makarim juga memberikan kesaksian.

RBN:
... also stated that before the court.

HS:
Juga telah menyatakan di depan sidang ini.

RBN:
And I take the word that that is a permit.

HS:
Dan saya terima perkataan mereka bahwa ini adalah surat izin.

PP1:
I mean 4… the one in Sonny Keraf’s letter, yeah?

RBN:
Ya.

PP1:
To be continued by my colleague.

PP2:
Alright. We’ll continue  the questions. We would like you to open your letter No.1221 dated 17 April 2000, regarding this application. Yes, this. This was a letter signed by you?

RBN:
That is correct, that’s asPresident Director.

HS:
Ya benar, sebagai Presiden Direktur.

PP2:
When you signed that letter, were you representing PT NMR?

HS:
What was the question, Sir?

PP2:
When you signed that letter… this is your own signature, right?

RBN:
That is my signature, that is…

PP2:
Were you acting as a representative of PT NMR, a representative?

RBN:
Yes, the letterhead on top says Minahasa Raya.

HS:
Ya, bisa lihat di dalam kepala surat menyatakan PT Minahasa Raya, bisa...

RBN:
It even gives the address of our office.

HS:
Dan bahkan ada alamat dari kantor kami di sana.

RBN:
And it says on the bottom that I’m President Director below it.

HS:
Dan di bawahnya ditulis bahwa saya adalah Presiden Direktur.

RBN:
So logically I signed as President Director.

HS:
Jadi secara logika saya tanda tangan sebagai Presiden Direktur.

PP2:
Alright. So that was indeed the question that I wanted to get from you. And then you also explained… uh, before I continue, Your Honor, are we still with the commitment earlier that what’s been asked or what was in the first testimony will be used, because otherwise we’d have to repeat?

J III:
It’s like this, okay, we’re all responsible to expedite this examination of this case, yeah? But if you think you could repeat very briefly, but do not start from zero again… for example, by way of… yeah, just go ahead. If I limit it too much it could be… yeah, go ahead.

PP2:
It’s not that… I mean, can we still use it? If we can then we won’t bring it up again.

J III:
Let us all commit then. Now, if it has been asked to Defendant I, could it still be asked again to Defendant II?

PS:
Your Honor, we don’t object. As long as the Prosecutors think it’s necessary, that they still need to repeat it, he can repeat it all till morning, if that pleases the Prosecutor.

J III:
So just go ahead. Each side can ask anything they want, yeah, if you feel like it. Moreover, sometimes emphasis is needed, or to remind. So please, please, go ahead, you may, you may.

PP1:
This is actually not the problem… not an issue of us wanting to repeat or not, if we’re allowed or not. But in the beginning we had an agreement. Are we still committing to that agreement. If we still, well, then we’ll…

HT:
No one’s retracted it, Prosecutors, why do you ask? If there’s been an agreement and no one’s been repeating to counter that agreement… and I don’t think it’s appropriate for the Prosecutor to question it like that.

J III:
It’s just that the consequence of us sticking to that agreement, when it is the turn of the Legal Counsel too, do not repeat the same questions that have been asked to Defendant I. That’s just it from me.

PP2:
Yes.

J III:
Yeah, just to confirm that. So if the Public Prosecutors are staying with that commitment, then in itself they too must stay with…

PP2:
Yeah, alright.

PP1:
Here’s the thing. We will also be thinking, based on that commitment, if the testimony of Defendant I will not be carried over to Defendant II, if we don’t ask it again… but if we agree that the testimony also applies to Defendant II, we have agreed that whatever has been testified, and we can take that to Defendant II… we’ve agreed on that, right? So that we won’t have to ask again. It’s not about whatever pleases us, but we’re concerned that if we didn’t commit, if there’s no agreement about that testimony being applicable to Defendant II… that’s what we mean.

PS:
May we comment? Perhaps it is difficult to understand what we said earlier. If you feel that the questions were sufficient for Defendant I, then there are also questions for Defendant II. I mean, you can tell it from the questions and the answers…

J III:
If you fell… well, enough them, whatever you want, no need to commit or whatever. Enough. About this committing stuff, it will be difficult, yeah… So you may. So basically if you fell that it is important to be registered as testimony of Defendant II, then let’s note it. It’s difficult indeed if we try to limit it like that. Just go ahead, but I mean, make it concise.

PP2:
Yeah, yeah, we’ll be concise. Alright. In your previous testimony you explained that you also acted as a representative of PT NMR in the interactions with the government at the national level?

RBN:
That is correct.

HS:
Benar.

PP2:
Alright. In those meetings with the government at the national level, do you have or are you still on behalf representing, on behalf or representing PT NMR? [sic]

RBN:
I am not sure I follow that question.

HS:
Saya pikir pertanyaan itu saya tidak bisa ikuti kerangka pemikirannya.

RBN:
Because, as an example...

HS:
Sebagai contoh.

RBN:
When I was showing you the process of talings…

HS:
Ketika saya menunjukkan…

PP2:
The thing...

RBN:
No, let me finish.

HS:
Mari saya ceritakan dulu.

PP2:
I mean, we’re only confirming, just confirming. You are, in your testimony, you did say that you represented PT NMR in government relations at the national level. What I would like to confirm… this means that you are representing or as a representative of PT NMR, and… let’s add to the question… and in order to represent, in you representing in the relations with the government at that national level, do you have the right to decide on something or make a decision or make a company policy?

RBN:
Let me answer that in two parts, okay?
HS:
Mari saya jawab dalam dua bagian.

PP2:
Alright, please.

RBN:
In other words, I mentioned that I was President Director of PT NMR.

HS:
Dengan perkata lain saya jelaskan bahwa saya Presiden Direktur PT NMR.

RBN:
But I am also commisioners and had been president directors of other companies.

HS:
Tapi saya juga komisaris dan juga pernah juga presiden direktur.

RBN:
Director of other companies.

HS:
Perusahaan lain.

RBN:
So as an example on these meetings, like we showed earlier...

HS:
Pada pertemuan yang saya tunjukkan sebelumnya.

RBN:
... I was representing two companies.

HS:
Saya mewakili 2 perusahaan.

RBN:
Now, if you’re asking me if I have the discretion to make policies...

HS:
Apabila Anda menanyakan apakah saya wewenang untuk menentukan kebijakan‑kebijakan.

RBN:
... to commit the company to certain actions...

HS:
Untuk mengkomitkan perusahaan pada tindakan-tindakan kegiatan tertentu.

RBN:
... provided they are... provided for in the budget and work plan...

HS:
Selama berada dalam batasan anggaran dan rencana kerja.

RBN:
And within the guidelands and constraints set forth before the company...

HS:
Dan sesuai dengan panduan, arahan daripada perusahaan yang dinyatakan dalam peraturan perusahaan.

RBN:
... provided that they are not against the corporate policy principles, guidelines and objectives...

HS:
Asal tidak berlawanan dengan tujuan, arahan, prinsip-prinsip asas perusahaan.

RBN:
... and in the best interest to the shareholders...

HS:
Dan demi kepentingan yang terbaik dari para pemegang saham.

RBN:
... and depending the issue and respective level of authority...

HS:
Dan tergantung kepada permasalahan dan tingkat kewenangannya.

RBN:
... I have the right to make decisions and bind the company.

HS:
Dan saya, maka saya mempunyai hak untuk melakukan keputusan bagi perusahan.

RBN:
But there are also limitations.

HS:
Tapi terdapat juga pembatasan-pembatasan.

RBN:
So it all depends on... you have to be very specific on what any one person has authority to do.
HS:
Dalam hal ini Anda harus spesifik mengenai apa keputusan yang saya harus ambil.

RBN:
I mean, do I have the right to break the law and bind the company? No.

HS:
Apakah saya mempunyai hak untuk menulis undang-undang perusahaan atau peraturan, anggaran, tidak.

RBN:
Do I have the right to violate any ethical policies of the corporation? No.

HS:
Apakah saya mempunyai hak untuk melampaui atau melanggar peraturan-peraturan perusahaan, jawabannya adalah tidak.

RBN:
So it depends on what you’re asking.

HS:
Jadi tergantung apa yang Anda pertanyakan.

RBN:
So please make your the questions very clear.

HS:
Jadi perlu pertanyaan yang sangat jelas.

PP2:
Alright. One of the examples is what you wrote here, the meeting with the Minister of Environment about permits for [PT] NMR dash PT NNT. What did you discuss in that meeting with the Minister of Environment?

RBN:
I think that was covered in Defendant I testimony.

HS:
Saya pikir itu sudah dijawab dalam kesaksian Terdakwa I.

RBN:
But if you like me to repeat it again...

HS:
Tapi kalau Anda meminta untuk mengulang kembali.

PP2:
Yes.

RBN:
In 1999 there was a PP issued...

HS:
Dalam tahun 1999 ada suatu PP.

RBN:
That required the company...

HS:
Yang mempersyaratkan suatu perusahaan.

RBN:
... in fact, both companies listed...

HS:
Pada hakekatnya kedua perusahaan yang terdaftar di sana.

RBN:
... to obtain a discharge permit by the year 2002.

HS:
Untuk mendapatkan izin pelepasan pada tahun 2002.

RBN:
And as a result...

HS:
Dan sebagai hasil daripada itu.

RBN:
Remember... and I can’t remember the exact word, but it said that it would be further defined by the minister in the regulations.

HS:
Dan saya ingat katya-kata yang tepat yang digunakan tetapi dinyatakan bahwa izin itu akan dinyatakan lebih atau ditentukan lebih lanjut oleh menteri.

RBN:
But there had been no implementing regulations out yet.

HS:
Tapi tidak ada petunjuk peraturan pelaksanaan lebih lanjut.

RBN:
So in my meeting...

HS:
Sehingga menurut pendapat saya.

RBN:
... in being that he was a new minister who had just been appointed...

HS:
Dan mengingat bahwa itu seorang menteri yang baru ditempakan atau ditunjuk sebagai menteri

RBN:
... mean the staff explained what was happening within the two companies...

HS:
Maka staf mejelaskan kepada beliau apa yang berlangsung di dalam kedua perusahaan ini.

RBN:
And mentioned that we would have to be in compliance of this law and regulation.

HS:
Dan menjelaskan bahwa kami harus mematuhi dan sesuai apa yang telas ditulis di dalam undang-undang atau peraturan ini.

RBN:
Even though we were three years in advance.

HS:
Meskipun kami tiga bulan, eh, tiga tahun sebelumnya.

RBN:
I asked what is the path forward and how do we do this, being there is no implementing regulations.

HS:
Kami, saya tanya bagaimana jalan atau langkah kedepan dan apa yang harus kita lakukan.

RBN:
And which he said, we will need to study this. I am a new minister.

HS:
Waktu itu beliau mengatakan, saya harus mempelajarinya saya seorang menteri yang baru.

RBN:
Please write me a letter on the subject.

HS:
Silakan menulis surat mengenai subyek ini, mengenai pokok ini.

RBN:
Which I did.

HS:
Yang saya lakukan.

RBN:
And which he as... acting responsibly as a minister, follow up with a meeting from his office and invited other people to attend.

HS:
Dan kemudian dia mengundang kita sebagai respon dan mengundang pihak-pihak lain untuk…

RBN:
So that they could understand the operations...

HS:
Agar beliau bisa memahami operasional perusahaan.

RBN:
... and try to develop a path forward to being able to obtain a permit.

HS:
Dan kemudian berusaha mendapat suatu platform, suatu dasar untuk bisa mengeluarkan izin.

RBN:
And I believed that is virtually the same as what I explained the first time I testified.

HS:
Saya pikir ini adalah sama dengan apa yang saya jelaskan beberapa waktu yang lalu sebagai Terdakwa I.

PP2:
Yeah, alright. And then, Defendant II, can you give instructions to the Kepala Teknik or the General Manager who also serves as one of the directors?

RBN:
Depending on what subject.
HS:
Tergantung pokoknya apa?

PP2:
Yeah, in your opinion what are the subjects that you can give instructions on to the Technical Director [sic]?

RBN:
As I stated to you earlier...

HS:
Sebagai, saya… telah saya katakan sebelumnya kepada Anda.

RBN:
... that the methodology in which this company functions...

HS:
Metodologi yang difungsikan pada perusahaan ini.

RBN:
That the General Manager...

HS:
Dimana GM.

RBN:
... or another director...

HS:
Atau direktur yang lain.

RBN:
... it was tax, as an example...

HS:
Seharusnya kita mengambil contoh perpajakan.

RBN:
... they would make a workplan....

PP2:
Yeah, that’s why…

RBN:
Let me finish it so I can answer your question.

HS:
Mari saya selesaikan dulu.

RBN:
Then if the General Manager has that, it would present it to the board.

HS:
Setelah itu dibuat oleh GM akan disajikan atau dipresentasikan kepada direksi.

RBN:
He would then have authority to act within that guideline.

HS:
Dia kemudian mempunyai kewenangan untuk bertindak di dalam garis arah tersebut, panduan tersebut.

RBN:
And he would report against that.

HS:
Dan dia akan melaporkan hal itu.

RBN:
Now, if you are suggesting that I would intsruct the General Manager that the Minister of Mines wants to visit the site and I am accompanying him and can you make that arrangement, I would probably do that.

HS:
Apabila Anda menanyatakan bagaimana saya menginstruksikan, misalnya Menteri Pertambangan akan mengunjungi lapangan, dan Menteri Pertambangan datang dengan  saya, saya akan menginstruksikan kepada GM manager untuk mempersiapkan kedatangan kunjungan ini.

RBN:
But if it is within his operating area...

HS:
Tapi apabila berada dalam bidang operasionalnya.

RBN:
... and it is within the budget plans...

HS:
Dan ada di dalam?

RBN:
... budget and planning...

HS:
Anggaran dan rencana.

RBN:
... plus and minus so much and there is a percentage.

HS:
Ya dalam batasan kurang lebih prosentasi yang...

RBN:
... then he is empowered to carry that out and he would not get instructions from me.

HS:
Maka dia mempunyai wewenang melaksanakannya dan tidak memerlukan instruksi dari saya.

PP2:
Alright. What I wanted to ask actually, it depends on what the form of the instruction. I would  like an example from you, just one example. What can you instruct the Kepala Teknik about?

RBN:
I would probably ask him to be prepared to make a presentation.

HS:
Misalnya saya bisa memerintahkan General Manager untuk melakukan suatu presentasi.

RBN:
Maybe to conduct the mine tour.

HS:
Atau membuat suatu tur keliling lokasi tambang.

RBN:
Maybe make accomodations if they are going to stay overnight and arrange for meals.

HS:
Dan membuat akomodasi untuk tamu dari pusat.

RBN:
I mean...

HS:
Tergantung...

PP1:
Alright. There was a statement as follows… that the company once had stopped the operations for more or less 40 days because there was a break in the flange, or, whawasit, a leak, or a flange? What I’m asking here, who ordered to stop the company’s activity?

RBN:
I was not there at the time.

HS:
Saya tidak di sana pada waktu itu.

RBN:
So as the Defendant II I could not answer that question.

HS:
Sebagai Terdakwa II saya tidak bisa jawab pertanyaan itu.

RBN:
But I can tell you that in Standard Operating Procedures...

HS:
Saya bisa menjelaskan menurut petunjuk pelaksnaan pekerjaan.

RBN:
... it would have been more than likely the operator.

HS:
Kemungkinan besar operator yang memerintahkan.

PP1:
Alright. You don’t know. Now the question is like this, when you know… for example, when you know that the detoxification process experienced a disruption, is the President Director authorized to stop the company?

PS:
Your Honor, this has been answered. Do not stimulate [sic] a different... the Defendant has said it. It has never exceeded a quality standard. So do not stimulate [sic]… we ask that the questions not be stimulated [sic] so it will go astray. It’s been answered that it never exceeded the quality standard, so no actions were taken. So it’s clear, let’s not speculate.

PP1:
No, I meant suppose, for example. Nothing to do qith quality standards. ’Suppose’… that’s what we mean. Before it was about orders, as an example, for instance, suppose there is a break and there’s a repair. If there was, for example, a disruption in the detoxification process, for example. Is the President Director…

HT:
Objections, Your Honor. It’s been explained also that the President Director is located in Jakarta, and the person who knows the daily operations in the plant is the Kepala Teknik or the GM.

PP1:
My question is if he becomes aware. No matter where he is, or whereever he is, he finds out that there was an error or a report from whoever. That was my question. It’s about authority, you see. Wherever he is, for example, he receives information from wherever, does he have  the authority to order the company to shut down for a while? ”Because I have information, that the detoxification process is experiencing problems.” Perhaps the Kepala Tambang and the GM doesn’t know, for example. Does the President Director have the authority to temporarily stop?

RBN:
This code is applicable to every employee on the site.

HS:
Kode etik ini berlaku pada setiap karyawan di lapangan.

RBN:
You don’t need the General Manager to stop something if something happened.

HS:
Anda tidak memerlukan GM untuk...

RBN:
A non-staff operator has the right to stop.

HS:
Bahkan seorang operator mempunyai hak untuk menghentikan operasi.

RBN:
He doesn’t need to go to authority, if anybody is injured on the site.

HS:
Setiap orang apabila ada orang yang terluka di lapangan.

RBN:
That guy is responsible, who was working with him, to take care of him.

HS:
Maka orang yang bersama dia bertanggung jawab untuk menjaga dan membawa dia.

RBN:
He is responsible to shut the process down.

HS:
Dia adalah bertanggung jawab untuk menutup proses ke bawah.

RBN:
If his got the capablitily. If the janitor, if somebody is hurt or is risking the environment on the site.

HS:
Apabila ada kerusakan atau terluka ada masalah lingkungan di lokasi.

RBN:
He is sorta like the airplane captain that I am trying to tell you above.

HS:
Itulah yang sebagaimana saya ceritakan sebagai kapten penerbang.

RBN:
That if the pilot is taking off and if you are on Garuda tomorow...

HS:
Jika kita berangkat dengan Garuda misalnya besok.

RBN:
... you better hope the pilot does not call the operations manager and then go on talk to directors and go on to get the president director before bringing the airplane down.

[Audience applauds]

HS:
Kita harapkan pilot pada pesawat mau jatuh tidak menelpon dulu Presiden Direktur Garuda, GM harus berbuat apa dan pesawat sudah jatuh.

PP1:
Alright. That’s true, but my question was in case the GM does not know. Perhaps the Panel of Judges understands our question, or the question is like this… Does the President Director have the authority to stop the company?

PS:
Your Honor, this has been answered actually. Let’s not take the President Director, even an operator has the right to stop. That’s been answered actually.

PP1:
I would like a confirmation. Do you have the right to stop the company or not?

RBN:
Every person in the company has the right.

HS:
Setiap orang di dalam perusahaan punya hak.

RBN:
Including the affiliates if there is a problem.

HS:
Bahkan rekan kerja pun mempunyai hak apabila ada bahaya.

RBN:
And even if that is the catering contractor.

HS:
Bahkan kontraktor katering yang mengurus makanan.

RBN:
And somebody is... lets make it... cause health and safety are [unclear].

HS:
Misalnya keselamatan kerja dan keamanan lingkungan.

RBN:
And then if there is somebody injured...

HS:
Apabila seseorang terluka misalnya.

RBN:
... and he needs to shut down the mills.

HS:
Dan dia harus menutup penggilingan misalnya.

RBN:
... let’s us hope the catering contractor does it.

HS:
Kita harapkan kontraktor katering memerintahkan untuk menutup.

RBN:
And I would be very disappointed if he don’t.

HS:
Dan saya akan sangat kecewa jika dia tidak lakukan hal tersebut.

PP1:
Thank you. Will be continued by our colleague again.

PP3:
Thank you for the opportunity. I’ll be simple. Could you show the company’s structure again, the one in 1999... 1998? 

J III:
Yes, 1999, 1999?

PP3:
Oh, so you were a GM right?

RBN:
PT NNT.

PP3:
Oh, PT NNT, sorry. What about 1997? What about 1996? Yes, enough. 

J III:
Anything from Legal Counsel I or II?

PS:
Thank you, Your Honor, we will…

[Recording stopped] 

PS:
The Chief Director, the President Director of PT NMR since December 1999, yes?

RBN:
That is correct.

PS:
When you came, did PT Newmont already have SOPs?

RBN:
Yes, it did.

HS:
Ya memang ada sudah.

RBN:
As I testified earlier...

HS:
Sebagaimana suidah saya beri kesaksian atau…

RBN:
... roles, responsibilities and SOP are in place from the beginning.

HS:
Peran-peran, tanggung jawab dan SOP ada dalam perusahaan tersebut.

RBN:
This is what allows us to change one person’s job from one to the other and the operation continues.

HS:
Walaupun digantikan orang maka operasi akan tetap berlanjut.

PS:
I would ask for clarification first. As President Director of PT NMR, did you know that tailings were first detoxified before they’re discharged into the sea? Did you know that when you came there?

RBN:
When eh... the first time I took a mine tour I was informed of that, yes.

HS:
Ya waktu saya pertama kali diberi keliling, jalan keliling dari tambang saya diberi tahu tentang hal itu.

PS:
Alright. Here in the indictment it says that… even though it says PT NMR here, yeah… certainly it continued unutil 2004, right? Let me read page 38, the indictment on Defendant II. You, as the President Director, it is says here, ”intentionally did not take any efforts necessary to guarantee the preservation of the environment…” And please pay attention to the following… ”did not perform treatment on the waste produced.” This means that this indictment says that you discharged waste into the sea without treating it first? Is that correct?

RBN:
First of all, I did not operate the detoxification plant.

HS:
Pertama saya tidak mengoperasikan intalasi detoksifikasi.

RBN:
But I can tell you some aspects here.

HS:
Tapi saya bisa menceritakan beberapa aspek-aspek di sini.

RBN:
That I know we used credible institutions.

HS:
Bahwa kami menggunakan lembaga-lembaga yang kredibel.

RBN:
I can tell you that the chief mine insp... or the Dinas of Mines here in the province...

HS:
Saya bisa beritahu bahwa Dinas Pertambangan di propinsi ini.

RBN:
... said that the tailings were not B3.

HS:
Sudah mengatakan bahwa tailing bukan B3.

RBN:
And under his authority...

HS:
Dan di bawah kewenangan.

RBN:
... and in the regional autonomy he was the one empowered.

HS:
Dalam otonomi daerah dia mempunya kewenangan tersebut.

RBN:
I can tell you...

HS:
Saya bisa menceritakan.

RBN:
... that the Minister of Mines sent out his expert environmental staff.

HS:
Menteri Pertambangan telah mengirimkan staf dan ahlinya kemari.

RBN:
And as you seen in testimony on video...

HS:
Dan sebagaimana Anda pernah lihat dalam kesaksian yang telah diambil videonya.

RBN:
... I can also assure to you the Chief Mines Inspector said the same thing.

HS:
Saya juga bisa memberi tahu bahwa Kepala Inspektur Tambang juga mengatakan hal yang sama.

RBN:
I know that Ministry in 2002... Sony Keraf.

HS:
Menteri LH pun 2002, Sony Keraf.

RBN:
... had his staff evaluate...

HS:
Telah menyuruh stafnya mengkaji kembali.

RBN:
... every RKL/RPL...

HS:
Setiap RKL dan RPL.

RBN:
... as well as all Standar Operating Procedures.

HS:
Maupun semua SOP.

RBN:
And also the review from the... and they were also in possession of the review from the Dinas on the Governor’s Team...

HS:
Dan mereka juga mememiliki hasil kajian dan penelitian dari Tim Gubernur.

RBN:
... that the tailings were not a B3 waste.

HS:
Bahwa tailing bukan B3.

RBN:
So... and I also know that in 2003...

HS:
Dan saya juga tahu dalam tahun 2003.

RBN:
... under the Ministry of Environment...

HS:
Di bawah KLH.

RBN:
... in cooperation with Minister of Research and Technology...

HS:
Dengan bekerja sama dengan Menteri Riset dan Teknologi.

RBN:
... and other expert staff from universities...

HS:
Dan ahli-ahli lain dari universitas.

RBN:
... also did a complete sampling using the LIPI boat...

HS:
Juga telah melakukan pengambilan sampel yang lengkap dengan memanfaatkan kapal LIPI.

RBN:
... in 2003, and they found no issues.

HS:
Dan mereka tidak mendapatkan adanya masalah.

RBN:
And also [unclear] me as such.

HS:
Dan juga telah memberi laporan tersebut kepada saya.

RBN:
And I also know that after the allegations of Minamata disease...

HS:
Dan juga tentang tuduhan tentang adanya penyakit minamata.

RBN:
... they did the same thing in 2004.

HS:
Maka hal itu dilakukan kembali pada tahun 2004.

RBN:
... and also reported the same.

HS:
Dan juga melaporkan hal yang sama bahwa tidak ada apa-apa.

RBN:
So it is... when you are saying I knowingly and willingly...

HS:
Dan apa yang Anda katakan bahwa saya dengan sengaja dan dengan mengetahui.

RBN:
... I had the Goverment of Indonesia to say that there is nothing wrong.

HS:
Bagaimana pejabat-pejabat pemerintah ini mengatakan tidak ada apa-apa.

PS:
Which means that it is based on existing data. But what’s in essence here, when you first worked there, you knew that the waste was treated first before it is discharged into the sea?

RBN:
That is correct.

HS:
Itu benar.

PS:
Alright. In this indictment it also says that there was knowledge that the tailings were discharged not below the thermocline. I would like to ask about your intent or knowledge as Defendant II, or what is called mens rea. Did you receive data or information which said that the tailings were placed not below the thermocline, or perhaps the other way around? Could you explain?

RBN:
I never received any information that tailings were placed above the thermocline...

HS:
Saya tidak pernah mendapat keterangan bahwa tailing ditempatkan di atas termoklin.

RBN:
And they were always placed underneath.

HS:
Dan mereka itu selalu ditempatkan jauh di bawahnya.

RBN:
And most of the credible experts I had talked to concur with that.

HS:
Dan banyak daripada ahli-ahli telah memberikan kesaksian sesuai dengan hal itu.

PS:
Alright. Still regarding indictment number 38 here. It says that Defendant II, Richard Bruce Ness, as President Director of PT NMR, has the tasks… please listen to these tasks… to supervise, control, instruct staff. My question, who oversees the process of detoxification? You or who?

RBN:
That would be the chief supervisor at the site. A metallurgist.

HS:
Itu adalah pengawas di instalasi detoksifikasi.

PS:
Have they ever reported to you the result of their supervision, that the result of the detoxification process has exceeded the quality standards?

RBN:
No, they did not.

HS:
Tidak pernah ada.

PS:
Your staff never provided information. And then next in this indictment it says that you control. Perhaps more concretely, you’re standing there giving orders, you go left, you go right, you throw this, you pull that. Is that a correct description, or is there another description that perhaps you actually do in your role as the President Director?

RBN:
As the President Director or the Chief Executive of the company...
HS:
Sebagai presiden direktur atau eksekutif utama daripada perusahaan.

RBN:
... I do not run the mill...

HS:
Saya tidak menjalankan instalasi.

RBN:
... nor do I live at the site.

HS:
Dan saya juga tidak berdiri di lokasi.

PS:
Who is the person highest in charge, the utmost responsible in a mining process in a certain mining location?

RBN: 
It would be the General Manager or…

HS:
Seharusnya GM atau…

RBN:
... or his wakil or assistant...

HS:
Atau asistennya atau wakilnya.

RBN:
... which he would appoint if he would leave the site.

HS:
Yang dia tunjukkan untuk bertugas di lapangan.

PS:
Does the position of President Director that you have has the right to order the Operational Manager [sic] or the GM to violate the rules under SOP?

RBN:
I do not, but again if you looked at the code of ethics [inaudible]...

HS:
Saya tidak mempunyai hak dan apabila Anda melihat kode etik.

RBN:
... that nobody has that right.

HS:
Bahwa tidak ada yang bisa melakukan deviasi daripada itu.

PS:
Alright. In one of the things mentioned, that you have the obligation to order your staff, not clear which staff, but let’s see you explain… can you give orders to staff in the detoxification unit, for example, to do something or not do something without going through the GM level? 

RBN:
No, you would normally follow the chain of command...

HS:
Tidak, biasanya diikuti jenjang kepemimpan.

RBN:
But at the same time...

HS:
Tetapi ada pada suatu waktu yang sama.

RBN:
... if anybody looks...

HS:
Apabila seseorang melihat.

RBN:
... at the performance of detox...

HS:
Pada kinerja daripada detoksifikasi ini.

RBN:
... somebody should tell them they did a good job.

HS:
Maka saya mendapat keterangan atau mendapat keyakinan bahwa pekerjaan mereka baik sekali.

RBN:
Because they did a good job.

HS:
Karena melakukan lakukan pekerjaan yang baik.

PS:
Alright. In the RKL/RPL report it says that the environmental quality standards – this is not the waste quality standard – always refers to Ministerial Decree No.2/MenKLH/1988. My question: what quality standard was used by PT NMR while you were the President Director, for the environment?

HS:
I did not quite get the regulation, would you repeat it again?

PS:
What is the marine environmental quality standard used by PT NMR that you lead as the President Director?

RBN:
Just one second and I’ll tell you the number.

HS:
Ya mohon waktu sebentar Pak saya cari.

RBN:
The AMDAL references for seawater Kepmen No.02/Menteri LH/1988... 
HS:
Ya ini menurut peraturan kita lihat Kepmen KLH No.02 tahun1988 

RBN:
... which was amended to Kepmen no.51 in 2004.

HS:
... yang telah dirubah di amendemen tahun 2004 menjadi suatu standar yang berbeda.

RBN:
So that is the one for seawater environment.

HS:
Ya itulah untuk lingkungan air laut.

PS:
In compiling the RKL/RPL reports has PT NMR ever used the Ministerial Decree No.51 of 1995 as the environmental quality standard?

RBN:
It may use it for some fresh water areas.

HS:
Mungkin itu bisa digunakan untuk air tawar.

RBN:
I would have to check the exact AMDAL, but for sea water it is Kepmen…

HS:
Saya harus mengecek tapi untuk air laut adalah…

RBN:
Kepmen No. 2.

HS:
Kepmen No. 2 tahun 1988.

PS:
Alright. As Defendant II, is it your task to submit that RKL/RPL report to the government, or whose task is it?

RBN:
That task goes to Kepala Teknik.

HS:
Adalah tugas dari Kepala Teknik.

PS:
And that is submitted to government institutions?

RBN:
That is correct. There is several copies go on.

HS:
Ada berbagai kopi yang disebarkan.

PS:
Very well. In the indictment, page 53, it says that based on the evaluation results of RKL/RPL by the KLH, the B3 wastes of Defendant I PT NMR was not properly reduced because the results of detoxification has exceeded the quality standard. My question, have you ever received a letter about the results of that evaluation?

RBN:
No, I did not.

HS:
Saya tidak terima surat seperti itu.

PS:
Memang dakwaan ini tidak menyebut...

RBN:
We have never received any letter like that.

HS:
Saya tidak pernah menerima surat berisi seperti itu

PS:
Very well. You said earlier that the letter from Sonny Keraf No.1456 as the permit to dispose. Was that your understanding when you read that letter?

RBN:
Yes, it was.

HS:
Ya benar.

RBN:
I wrote a letter...

HS:
Saya menulis surat.

RBN:
... and with the attachments as recommended by the working group...

HS:
Dengan lampiran-lampiran dari kelompok kerja untuk memohon.

RBN:
... requesting the permit.

HS:
Memohon suatu izin.

RBN:
And he referenced that letter...

HS:
Dan dia mengacu pada surat tersebut.

RBN:
... and granted permission to dispose of tailings.

HS:
Dan memberi izin untuk melepaskan tailing.

RBN:
And then... I have showed it to my attorneys, and it said it was a permit.

HS:
Dan saya tunjukkan kepada ahli hukum saya, dan mereka mengatakan ya itu adalah surat izin.

RBN:
And the goverment has never told me anything other than that.

HS:
Dan pemerintah tidak pernah  memberi penjelasan bahwa itu bukan dan lain sebagainya.

RBN:
In fact the two ministers that were in charge of the operation confirmed that it was a permit.

HS:
Bahkan 2 menteri yang pernah menjadi menteri pada waktu operasi itu telah mengkonfirmasikan bahwa itu memang merupakan izin.

PS:
Alright. I ask your comment on the indictment page 45, which reads as follows that you as Defendant II, ”As the President Director of PT NMR did not do make any effort to prevent the increase of several parameters…” such as listed in order in the indictment. Defendant II was not serious… please underscore not serious in making efforts so that PT NMR secures the permit to dispose of waste. Could you explain, what is your comment?

RBN:
Well, first, the effort...

HS:
Pertama kali perihal usaha-usaha.

RBN:
Having this many staff working on the permit...

HS:
Dengan begitu banyak staf yang bekerja untuk mendapatkan suatu izin.

RBN:
... and doing it 3 years...

HS:
Dan melakukan hal ini selama 3 tahun.

RBN:
... before we even required it.

HS:
Bahkan sebelum 3 tahun, sebelum 3 tahun kita sebenarnya dipersyaratkan untuk memilikinya.

RBN:
... and reacting only months after the PP came out...

HS:
Dan bereaksi hanya beberapa bulan setelah PP yang baru itu keluar.

RBN:
... does not sound like that there has been no effort made.

HS:
Tidak berbunyi atau terlihat tidak ada bahwa kita tidak melakukan usaha.

RBN:
And as to the tailings detox...

HS:
Dan perihal detoksifikasi daripada tailing.

RBN:
... we have discussed and had expert testimony...

HS:
Dan kita sudah diskusikan pembahasan dan telah diberikan kesaksian oleh para ahli.

RBN:
... that made the misinterpretation and applied daily concentrations to something that is not applicable.

HS:
Bahwa telah diterapkan perumusan yang keliru dan tidak menggunankan kosnsentrasi rata-rata bulanan.

RBN:
When the government’s own ministry...

HS:
Ketika kementerian dari pemerintah sendiri.

RBN:
... when they defined the Proper program...

HS:
Waktu mereka menentukan program Proper dari LH.

RBN:
... says they will use average monthly pollution concentrations...

HS:
Bahwa mereka akan menggunakan konsentrasi bulanan rata-rata.

RBN:
... and average monthly flow rates...

HS:
Dan debit bulanan rata-rata.

RBN:
... and their own documentation tell me that they mis-applied...

HS:
Dan dokumentasi mereka sendiri menunjukkan pada saya bahwa mereka salah menerapkan 

RBN:
... within the indictment... misapplied the information within the indictment.

HS:
Jadi mereka menerapkan secara salah di dalam dakwaan tersebut.

PS:
Very well. This is the last question. Have you, as the President Director, ever received a report which says, or the content of which states that the water quality in Buyat Bay has been degraded, or the marine biota from Buyat Bay has disappeared, or the quality of Buyat River has degraded due to mining activities of PT NMR? If there was any, say what data. Thank you.

RBN:
No, I have not.

HS:
Tidak saya tidak pernah terima.

J III:
Finished, yes?

MK:
From the Legal Counsel for Defendant I there is no question, Your Honor. Thank you.

J III:
I think the examination of the Defendant is concluded. So the next agenda will be reading of charges from the Public Prosecutors. We ask the Prosecutors, is one week enough to prepare the charges or how much time do you need?

PP1:
Thank you, Honorable Presiding Judge and Members of the Panel whom we esteem. If we are to count the witnesses that we have examined, both charge and a de charge witnesses, there’s around 70-ish, including both the Defendants. To give us one week to prepare the charges is perhaps something that is very very short. Even two weeks. So we ask to the Panel, perhaps if we could be given time to complete our criminal charges for the next three weeks.

J III:
Let’s try three weeks, yeah?

PP1:
Alright, very well. Thank you.

J III:
Because I think you must go to the Attorney General’s Office too, yeah?

PP1:
That is our rule actually, Sir.

J III:
We realize that, because this is also a national issue, yeah? So perhaps we must. Okay then, we’ll give three weeks opportunity, because we realize also that there’s been so many witnesses that would have to be compiled, whose testimonies must be summarized and prepare the facts carefully in this case. So we’ll adjourn this court until 22 September, a Friday too, yeah? So on Friday also, to give the opportunity to the Defendant to prepare the charges. Is that clear, Defendant?

RBN:
Yes it is Your Honor.

HS:
Ya Yang Mulia.

J III:
So we’ll adjourn the court until 22 September for the reading of charges, and this court session is hereby closed.

[Gavel is struck]
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